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97 CI5 531133
TITLE: Miscellaneous Hydroelectric and Reclamation Frojacts

CIS-NO: 97-8311-33
SQURCE: Committee on Energy and Natural Resources. Senate

DOC-NO; S. Hrg. 105-145
DATE Tun & 101097
LENGTH: Tiid 75 p™™ ™
CONG-SESS: 105-1

ITEM-NO: 1040-A; 1040-B
SUDOC: ¥4.EN2:S.HRG.105-145
MC-ENTRY-NO: 98-2063

SUMMARY:
Hearing before the Subcom on Water and Power to consider the following hydroelectric and water supply
projact bills:

H.R. 651 and H.R, 652, each to extend FERC deadline for starting construction on a specified hydropower
praject in King County, Wash,, licensed under the Faderal Power Act,

5. 439, to amend the Federal Powar Act to transfer from FERC to Alaska jurisdiction over licensing certan
small hydropower projects within the State, limit FERLC autharity to licanse hydropower projects in Hawail,
exempt from FERC reguiation a hydropower transmission Jine in Rio Arriba County, N.Mex., and authorize
FER{ ta extend fo 10 years the deadline for starting construction on any hydropower project,

S. 533, to direct the Department of Interior to transfer from the Bureau of Reclamation to the Burley
Irrigation District (BID) certain water distribution fzcilities within the Minidoka Project, Idaho.

S. 725, to direct the Department of Interior to transfer the Colibran Reclamation Project in Colorade from
the Bureau of Reclamation to the Ute and Collbran Water Conservancy Districts, and direct FERC to issue a
40-yaar license for operating project hydroslectric power piants.

S. 736, the Carlsbad Irrigation Project Acquired Land Transfer Act, to direct the Department of Interior te
convey the Carlsbad Project irrigation system and acquired lands from the Bureau of Reclamation to tha
Carlsbad Irrigation District (CID).

S. 744, the Fall River Water Users District Rural Water System Act of 1997, to direct the Department of
Interior to grant monies to the Fall River Water Users District Rural Water System to construct a water supply
system in Fall River County, S.Dak.

Supplementary material {p. 73-75) includes correspondence.
5. 844, cited on cover, is not discussed.

CONTENT-NOTATION: Hydroalectric projacts miscellaneous bills
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DESCRIPTORS:

SUBCOM ON WATER AND POWER. SENATE; FEDERAL ENERGY REGULATORY COMMISSION;
HYDROELECTRIC POWER; ELECTRIC POWER PLANTS; LICENSES; FEDERAL POWER ACT; ENERGY
PEGULATION; DEPARTMENT OF INTERIOR; WATER SUPPLY AND USE; IRRIGATION; BUREAU OF
RECLAMATION; PUBLIC WORKS; KING COUNTY, WASH.; WASHINGTON STATE; ALASKA; FEDERAL-STATE
RELATIONS; JURISDICTION; HAWAII, RIO ARRIEA COUNTY, N.MEX.; NEW MEXICO; IDAHO,; COLORADO;
CARLSBAD IRRIGATION PROIECT ACQUIRED LAND TRANSFER ACT, FALL RIVER WATER USERS DISTRICT
RURAL WATEPR SYSTEM ACT, FALL RIVER COUNTY, S.DAY.; SOUTH DAKOTA

97-5311-33 TESTIMONY NO: 1 June 10, 1897 p. 4-2B

WITNESSES (and witness notations):
FRISBY, PERCY (Directar, Division of Energy, Alaska Department of Community and Regional Affairs)
TOMASKY, SUSAN {Generel Counsel, FERC)
JANCPAUL, MONA (Conservation Counsel, Trout Unlimited; also representing Hydropower Reform Coalition)
HESSION, JACK (Aiaska Representative, Sierra Club)
GRIMM, ROBERT 5. (President, Alaska Power and Telephone Co)
WALLS, CHARLES Y. (President and CEO, Alaska Village Electric Cooperative)

STATEMENTS AND DISCUSSION:
Opposing views on 5. 439 provisions to transfer licansing jurisdiction over certain hydropower projects in
Alaska; review of FERC position on H.R. £51, H.R. 6§52, S, 435, and 5. 725,

CONTENT NOTATION:
Hydroelectric projects misceltanecus bilis

TESTIMONY DESCRIPTORS:
ALASKA DEPARTMENT OF COMMUNITY AND REGIONAL AFFAIRS

47-5311-35 TESTIMONY NO: 2 June 10, 1997 p. 2B-56

WITNESSES (and witness notations):

MARTINEZ, ELUID L. {Commissioner, Bureau of Raclamation, Department of Intaror)

CRIVER, BRUCE C. (attorney, repraesenting Friends of the Earth, Idahs Wildhfe Federation, and other
envirocnmental organizations)

DAVIS, TOM W. (Manaager, CiD)

LING, RQGER D. (Attorney, BID)

STATEMENTS AND DISCUSSION:
Reasons for Administration cppoesition to 5. 538, 5. 736, and 5. 744; aopposing views on S, 725, §. 534,
and S. 736; merits of S. 538, with rebuttal to criticism of bill,

CONTENT NOTATION;
Water supply projects miscelianeous bills

TESTIMONY DESCRIFTORS:
FRIENDS OF THE EARTH
37-5311-33 TESTIMONY NO: 3 June 10, 1597 p. 66-72

WITNESSES (and witness notations):
BENSON, LEONARD (President, Fall River Water Users District)

STATEMENT AND DISCUSSION:
Support for 5. 744,

CONTENT NOTATION:
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LENGTH: 127 words

HEADLINE: TESTIMONY June 10, 1997 WITNESS LIST SENATE ENERGY & NATURAL RESOURCES WATER
AND POWER WATER AND POWER LEGISLATION

BODY:
Senate Committee on Energy and Natural Resources

Witness List

Subcommittee on Water and Power
lune 10 Hearing

SO-365 9:30 am

Panel I

Percy Frisby

Director 439, H.R. 651, H.R. 652, 5. 846
Division of Energy

State of Alaska

Susan Tomasky

General Counsel

Federat £nergy Regulatory Cormmission
Jack Hession

Alaska Pepresantative

Sierra Club

Mona Jancpaul

Conservation Counsel Trout Unlimited

and on behalf of the Hydropower Reform Coalition
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Robert Grimm

President

Alaska Power & Telepncone Company
Charles Wails

President and CEC

Alaska Village Electric Cooperative
Panel 11

Eluid Martinez

Commissioner 5. 736, & 5. 744
Burgau of Reclamation

Bruce Driver

Boulder Colorado

S. 736- Carispad

Tom Davis

Manager

Carisbad Irnigation District

S. 533-Minidoka

Rogar Ling

Attornay at Law

Rupert, Idaho

Accompanied by: Randy Bingham, Manager Of
Burlay Irnigation District

Panei I1I

Eluid Martinez

Commissioner

Bureau of Reclamation

Leonard Benson

President

Fall River Water Users District
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SECTION: CAPITOL HILL HEARING TESTIMONY

LENGTH: 3750 words

HEADLINE: TESTIMONY June 10, 1997 BRUCE C. DRIVER OWNER LAW AND CONSULTING BOULDER,
COLORADO SENATE ENERGY & NATURAL RESQURCES WATER AND POWER WATER AND POWER
LEGISLATION

BODY:
TESTIMCNY OF

BRUCE . DRIVER

ON SENATE BILLS 725, 538 AND 736

BEFORE THZ SUBCOMMITTEE ON WATER AND POWER OF THE
COMMITTEE ON ENERGY AND NATURAL RESOURCES
UMITED STATES SENATE

JUNE 10, 1997

Speaking on behalf of:

AMERICAN RIVERS

ENVIROWMENTAL DEFENSE FUND

GRAND CANYOM TRUST

LAND AND WATER FUND OF THE RQCKIES

NATIONAL AUDUBON SOCIETY

NATIONAL WILDLIFE FEDERATION

NATURAL RESOIJRCES DEFENSE COUNMCIL

and cn 5. 725

COLORADO ENVIRONMENTAL COALITION

GRAND VALLEY AUDUBON SOCIETY
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RIGH CCGUNTRY CITIZENS' ALLIANCE PLATEAU VALLEY ASSCCIATION

ROCKY MOUNTAIN CHAPTER OF THE SIERRA CLUB

SIERRA CLUB SOUTHWEST OFFICE

TOWN OF COLLBRAN

WESTERN COQLORADO CONGRESS

and on 5. 538

IDAHOD CONSERVATION LEAGUE

I[DAHQ RIVERS UNITED

NORTHWEST CONSERVATION ACT COALITION

and on §. 736

SIERRA CLUB SOUTHWEST QFFICE

SOUTHWEST ENVIRONMENTAL CENTER

TESTIMOMNY OF BRUCE C. DRIVER ON

5. 725, 5. 538 AND . 736

Introduction & Summary

Good Merning, Mr, Chairman and members of the Subcommittes. T am Bruce Driver. 1 have my own law and
consulting business located in Boulder, Colorado. Today, | at speaking on behalf of numerous envirochmental
arganizafions, one munmicipality and one citizens' gssociation on G, 725, 5. 538 and 5. 72€.

These arganizations oppose these bills becausa they favor one interest -- those of the projact transfereas --
at the erpense of other interests, including environmental, other public and taxpayer interasts,

Background

Over a y2ar ago environmental organizations began talking together to determine how to resporid to
congressional and U.5. Burzau of Reclamation attention to transfers of federal water and power assets to
non-federal parties. Eventually, several crganizations agreed on a statement of principles regarding these
transfers. The two-page statement is attached to my testimony.

As these principles make clear, the organizations agreeing to the statement do net oppose water and power
asset transfers per se. However, to gain the support of these arganizations, transfers must enhance the
environment as well as be consistent with other principles.

Transfers should enhance the envirenment for at least two reasons. First, many reclamation projects have
had an adverse impact on the environmenrt. Once the federal government withdraws as owner of a project,
the route 1o mitigation of this impact is less direct than if the project hiad remained in federal ownership. For
example, under section 7 of the Endangered Species Act (ESA), federal agencies must utilize their authorities
10 conserve threatened and endangered species. This requirement no longer applies once a preject is
transferred to nonfederal owners, although requirements with less forca do apply to nor- fadera) interests
under ather sections of the ESA. Thus, the environmeant 15 likely 10 lose whan a prajedt is transferred out of
fedaral ownership. However, wa agrze that this problem can be addressed if transferass, themselves, agres
to take actinns that will enhance the environment,

Second, transfers usualiy confer significant econamic or other value on the transferees. Some of this vaiue
from projects financed by the taxpayer should flow back to taxpayers, in part in the form of environmental
enhancement. In addition, the irrigation features of mast reclamation projects have been highly subsidized by
the taxpayer. It seems only fair that irrigation district-transferees help mitigate some of the envircnmental
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problems to which the projects have contributed.

35sets to non-federal interests until after there has been compliance with NEPA and other environmental laws
and until a facilivy-sp=cific plan to govern the transfer has been developed that reflects the input of al)
stakeholders. Aftar all, lagitimate interasts protected by federal and state law -- recreational, pawer use,
municipal water use, fish and wildlife dependencies among others -- havs byt UP around most federa! watsr
and power projects. Thesa interests must be heard and their views integrated into transfer plans. Otharwis=,
the transfer js likely to be unfair and to kirdle disagreements on the ground.

On the matter of price, some contend that a fair price for project beneficiarias that have repaid their share of
Project debt is zero dollars, However, even projects that are "paid out" -- where irrigators haye paid their
allocated share of project costs -- are not usually "paid for.” A "paid out” project has not repaid taxpayers for
the subsidies inherent in the Reclamation program, including the absenca of interest on tha taxpayer's capital
investment. This factor, as well as the value of the project, should be considered in determining a fair price.

We invite you to review our principles. They provide the context for my testimony on the pending legislation,
to which I would now like to turn.

Testimony on 5, 72

5. 725 would direct tha Secrerary of the Interor to convey facilities included 1n the Collbran project to tha Uts
and Collbran water conservancy districts, We oppese this legislation becayse legislation to convey Collbran 15
premature at this paint ang because, as introduced, 5. 725 ig contrary to the broad public interest.

By way of background, frve Environmental organirations opposad last year's Hoyse version of Collbran Frojzce
legislation, H.R. 3355 by Rep. McInnis, After the bill died, and in th= Spirit of collaboration, represantatives
{including me) of thrae groups -- the Land and Water Fund, Grand Canyon Trust and the Environmental
Defense Fungd -- traveled to western Colorado to discuss the jssues with the proposed project transferaes,
Thereafter, on April 10, 1997, we developed and sent to the proposed transferses -- the Ute and Collbran
Water Consarvancy districts -- a three-page statemant of pasition on the transfer for their consideration.
Among cther things, this pesition suggests a way, dascribed in more detail below, that the districts can

obtain a FERC license to operate Colibran hydroalzctrie facilities for up te ten years without having to comply
reasonable,

We asked that Ute and Collbran reepond to our positions, especially before legisiation was reintroduced this
year. They have not dane sg. But a few days ago they asked whether we might meat with soma of their
board members. We snalt honor that request, We betieve that, while we are discussing issues with the
districts, it is premature to legistate on the Colibran Project,

The provisions of S. 725 are another reason for postponing congressional action on it at this time. We have
sevaral prablems with S. 725, we discuss two of them hern:

1. S, 725 freezes the public out of the transfar Section 3(a)1)(A) commands the Secretary of the Interior to
transfer ownership of Collbran Project facilities within one year of the date of enactment, "subjact anly tp the
requirements of this Act.” The effect of this provision is to render worthiess the results of compliance with
NEPA, especialiy the input of the public to the transfer. The people on whose behalf ; am Speaking today,
including especially those who live near the Colibran Project, care about issues that are not at af| or are not
a. Impacts of the transfer on water consumption ang growth in Coiorade's Grand Valley;

b. Impacts of the transfer on the Plateay Valley -- the location of the Collbran Project -- and its citizens;

C. Impacts of the transfer on fish and wildlife;

hnp:/-”\veb-IE.\-].S-I']E_\"FQ Py et s L It S
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d. Issues arising from the sale by the distnicts of electricity generated by Coilbran's two power plants;

[t

. The impact of the transfer on ranching and farming in the Plateau Valley;

o

The impact of the transfer on groundwater in Plateau Valley;

g. The impact of the transfer on the Ute District's proposal to expand its Plateau Creek pipeling;

n. Impacts of the transfer on the public's access to project facilties;

i. Impacts of tha transfar on public oversight of project oparations;

j. The nature of "histonc" project operations which the proposad transferses propose to maintain;

k. The responsibilities of the Ute and Collbran districts for post-transfer project management; and

1. Whether either Ute or Collbran possess the financial strength to handle their responsibiliies post-tranzizr,

Of course, people who care about these issuas can appear al the public hearings that KEPA compliance would
provide and make their arguments. But if these KEPA hearings cannot lead 1o a transfer plan that varies at al!
from the provisions of 5. 7215, why bother with them? What 1s need=d 1s public invoivernent that is
meaningful and can lead to changses in 5. 725 if that ts whet is approprizte,

The absepnce of meamngful public involvernent in the determination of transfer terms and conditions is
contrary to the public interest in the area in which the Ceilbran Project s found and 1t provides anather
reason why it 1s premature for Congress to legislate on Collbran. Instead, Congress should wait to see if
negotiations and KEPA compliance managed by the U.S. Burcau of Reclamation result in the devalopment of
a facility- specific plan that takes into account the many int2rests that axist beyond those of the Ute and
Colibran districts. Oniy if such plan is developed shouid Congress approve a transfer.

2. The FERC license provisions are contrary to the public interest Section 5(&) of 5. 725 commands the
Federal Energy Regulatcry Commission (FERC) to issue a 40-year operating license to the Collbran projact -
transferees for the purpase of operating the project "in accordance with the authorized purposes of the
project,” which do not include fish and wildlife. This section also waives the applicability of a long list of laws
to the 1ssuance of the license, including major provisions of the Federal Power Act, NEPA, the Endangered
Species Act, the Fish and Wildlife Coordination Act, the Federal Land Policy and Management Act and several
othears.

Operaticn of hydroelectric facilities can bave adverse impacts on fish and riparian habitat. In essence, th2
nation depends cn FERC licerse conditions to control these impacts when they occur in conjunction with
nontederal facilities. These conditions are davetoped, 1in part, under sections of the Federal Power Act and
ancillary federal environmental legisiation that S. 725 would waive. 1 The result is to free the Collbran hydro-
facilitias from environmental regulation for forty years. To exempt these facilities from environmental
regulation in this manner is poor public policy. Hare's why. Operation of hydro plants in a peaking mode is
usually the surest way to make money off of them. Thus, we assume that, although the transferees have the
freedom to operate the facilities in @ non-peaking mode, they likely will try to operate them to make the most
money and, thus, to operate them for peaking purposes, as has been the practice in the past, We note that
cperation of hydre facilities in a peaking mode elsewhere has often baen deleterious to stream ecology, It
may be that Collbran hydro facilities should no longer be operated as peaking units, but instead be operatad
as base or intermediate units. But S, 725 proposes ta waive provisions of law under which operating
conditions that protect the emvironment are reguired to be considered and develeped. As a result, there is no
procedure to determine a method of operation that is sensitive to the environment,

On the other band, we are aware of how long it can take to obtain a full FERC hvdro license, even for stall
facilities like these ones. As a result, we have developed a proposal for Ute and Collbran under wwhich they
could obtain a special, temporary FERC operating hcense for ten vears, which would be based o the
provisions of the facility-specific transfer plan discussed above. If a good plan could be developed, one that
reflects consideration of environmental mitigation associated with the Collbran power plants, ma ny of the
provisions of law which S. 725 would waive might b2 supplanted for those ten years,

We suggest that the proper course for Congress to take at this peint on 5, 725 is to postpone action on it
until the public can be beard on the transfer and a facility-specific plan of transfer developed that is
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responsive to all staksholders. 1 For example, S. 725 would waive section 10(j) of the Federal Power Act,
which states:

That in order to adequately and equitably protect, mitigate damages to, and enhance, fish and wildlife
fincluding related spawning grounds and hahitat) affected by the development, cperation, and managemsant
of the projact, each license issued by under this Part shall include conditions for such protection, mitigation,
and enhancemeant, Subjact to paragraph (2), such conditions shall be hased on recommendations receivead
pursuant to the Fish and Wildlite Coordination Act ... from the National Marine Fisheries Service, the United
States rish and Wildlife service, and state fish and wildlife agencies.

Testimony on 5. 538

S. 538 would transfer canals, laterais, transmission lines and other facilities of the Minidoka Project to the
Burley rrigation District (Burley}. We think that S. 538 a5 introduced is unfair fo environmenta!, taxpayer
and other interests. In particuiar:

1. 5. 328 violates the spirit of NEPA, Similarfy to 5. 725, &, 538 commands the Sacretary of the Interior to
transfer assets to Burley, hard-wiring key features of the transfer, in advance of compliance with KEPA,
rendering such compliance a nearly worthless exercise. As we argued above, this is very poar public policy.

If any transfer of facilities to Burley is appropriate, it should be authorized only after NEPA compliance and
the development of a facility-speafic transfer plan. To gain our support at that point in time, the plan must
includ= terms and conditions ta enhance the envicanmant, based not only on what is appropriate for Burlay
but also on what other interests want and need.

2. 5. 533 would undercut efforts to recover salmon stocks in the Columbia River system 5. 538 is
inconsistent with efforts underway to recover endangered salmon specigs in the Pacific Northwest. First, S.
538 would diract the transfer to Burley of certain ground water and other natural flow water rights now hald
by the Bureau and would give statutory affirmation to Burley's storage space in Uppear Snake River Basin
reservoirs. These girectives appear to constrain the Bureau's ability, under section 7 of the Endangered
Specias Act, to carry out programs to recover endangered snecies, That is, the Bureau may nead to use tha
water rights as wall as the space in Snake River storage reservoirs that would be transferred under S. 535 for
recovery purposes. {In this regard, we note the pending Notice of Intent to Sue for Violations of the
Endangerad Species Act filed by the Sierra Club Legal Defense Fund, which asserts that the Bureau is in
violation of the ESA absent consultation under ESA section 7 on Snake River storage reservoirs.) It makes
little sense to us to transfer these resources, givan the need for water by the salmon, especially in advance of
the information that would be generated through NEPA compliance.

Sacond, it 15 our understanding that Burley intends o use the laterats and canals that would b2 transferrsd
under 5. 538 to enable water-spreading -- the use of project water on ineligible lands. Using tax payer-owned
faciliti=s to enable water-spreading is unlawfui, but may not be unlawfu! were the canals and laterals to
belong to Burlay, Water-spreading has been z contentious issue in the Pacific Northwest for years, with 1daho
Rivers United, among other organizations, stronaly opposing it because water- spreading allocates water that
tight be used for salmon recovery to other uses. However, so far, the Bureau has ignored water- spreading,
aithouan it may not be able to continue toc do so f there is consultation under €54 section 7. It takes littie
sanse [o us for Congress now implictly to approve water spreading under $. 538, when the hopefully
upcoming section 7 consultations may show that the water is neadad for fish recovery.

3. 5. 523 is unfair -- to taxpayers. S. 538 would transfer 2 wide range of facilities to Burley 2t no cost, other
than a maximum of $40,000 of the administrative and rzlated costs of the transfer. This is unfair to the
federal taxpayer, notwithstanding that Burley apparently has repaid those (subsidized) project costs far which
it was liable under its repayment contracts with the United States.

Firgt, American taxpayers are entitled to a fair price for facilities which thay have financad, Establishing th=
fair price includes consideration of the value of facilities, to Burley and other pessible purchasers, not simply
their historic cost or whethar Burfey has repaid such costs.

Second, the legislation would transfer certain withdrawn lands for which Burley has not and would not under
the legislation pay. Why the taxpayar should simply give away these lands to Burley without compensation is
beyond us. Indesd, there is a seriocus question whether these lands should be transferred at all, in light of tha
fact that they presently provide public access to the Snake River for purpeoses of recreation. Again, whether
transfer of these lands to Burley is 2ppropriate at all, or if eppropriate, under what conditicns, should ba
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considerad in NEPA compliance before any transfer 1s ordered.

4. S. 538 is fair to other interests. Two other features of S. 5328 cause us to contend that S. 528 is unfair to
other interests as well.

Firct, the bill would confer on Burley and others entitled to storage i Lake Walcott a right of first refusal to
acquire the Minidoka power plant, dam, and related facilities if the U.5. decides to sefl them, These facilitios
include 27.7 megawatts of valuable power generation capacity, recently upgraded as a result of taxpayer
investment., Why shauld Burley and the other districts, who in any evant have nat repaid the U.S. for the cost
of tha power generation capacty, hava any snecial right to them? We note that awnersnip of Kinidoka power
generation facilities is likely to confer a compeatitive advantage on their owners in the new, markeat-driven
electric industry. To confer such an agvantage on one set of market players is just inappropriate. Any entity
capabie of operaung the facititizs should have an equa! right to these assets should the United States decigz
to selt them.

Second, S. 528 would give Burley a permanent night toc project power at the cost of production. The cost of
production of project power, we ara told, is 11 mills/kilowatt hour (kWh). This project power is available an
demand and for the long run and, thus, is guite valuable. In the region power of the same value may cost
tweo to three times this amount. As such, the real economic value to Buriey of project power in 1997 15 in the
neighborhood of 10 to 20 mills per KWh. In years past Burley has used roughly 30 million kWh of project
power annually. It follows that a permanent entitlement to project power is tantamount to a gift of $300,000
to $600,000 par annum to Burley. We ask: Why should Burizsy, no longear strictly speaking a carden variety
irrigation project if 5. 525 is enacted, be giver such a right, especially when other conventional irrigatian
prejects have no such right?

In sum, 5. 538, as introduced, is not in the public interest and should be withdrawn or voted down by the
Committee on Enargy and Natural Resources.

Testimony gn 5, 738

S. 738 wouid authonze the conveyance te the Carlsbad Irrigation District (CID), at no cost, of certain
acquired lands, the =ntitlement to certain oil and gas royaitias and irrigaticn, drainage and other facilities
associatad with the Carlsbad Froject in New Mexico.

This legislation is an impravement ovar last’s bill and is cleser to legislation that we might b2 able to support
thao the other two hills, primarily because 5. 738 "authorizes” rathar than directs the S=eretary of the
Interiar ta transfer these lands and facilities to CID. This and related reporting provisions appeat to accord
the Secretary flexihifity to fashion a facility-spacific transfer plan that is in the public intorect,

Nonetheiess, there are features of the bill that give us concern. First, S. 736 would give CID, we are told,
5500 acres of acquired land at no cost. We are aware that CID's predecessors owned these fands and that
CID has repaid the U.S. the money which the U.5. paid for these lands, Nonetheless, we gquestion whather it
is good Public Folicy to simiply give these lands, without consideration, to CID now. Second, the bill would
divert past and future royaities from oil and gas leases from these lands to CID. Past revenues accumulated
from these royalties and remaining in the Reclamation Fund total $1.6 million. We cannot know the level of
future royaities, but we note that revenues from these royalties between 1290 and 1955 have variad betwesn
a high of $1.2 million 1n 1990 and a low of $51,000 in 1992. In short, the entitlement to past and future oil
and gas rovyalties is a valuable gift.

Assuming for the mement that the acquired lands should be transferred to CID, why should CID also gain tha
royaltias from the gil and gas leases? Royalty revenue money might batter be used for other purposes, such
as deficit reduction and/or environmental mitigation in conjunctiaon with the project, perhaps thrguah an
environmental trust fund,

In our view, the appropriate use of cil and gas rovalties, like other major terms and conditions of this
transfer, should be determined after NEPA analysis and in the development of a facility-spacific transfer plan
prior to transfer ratner than fixed by statute now.

LOAD-DATE: June 10, 1997
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Subcommittee orn Water and Power .

June 10, 1937

Thank you far the opportunity to appear today to provide the Administration's views on four bills before this
Subzommittea. Thase bilts ara 5. 533, leaislation to convey certain facilitias of the Minidoka Project to the
Burley Irrigation District; S, 736, legislation to convey the acquired lands and the distribution and drainag=s
system of the Carlsbad Irrnigation Project to the Carlsbad Irrigation District; and S, 744, the Fall River Water

Users District Pural Water System Act of 1997. The Admirustration also has concerns about S. 439 and will < 77~
submit a statement for the hearing record. R

Befare I discuss the specifics of each [2gisiative proposal, T would [ike to talk briefly about Reclamation's ¢ =
transfer efforts in general.

Title Transfer

As you may recall, the Bureau of Reclamation's title transfer sfforts began as part of Phase U of the
Administration’'s National Performance Review (REGD I}, It was and still is viewad as an opportunity to
create a government that works better and costs tess by transferring certain facilities to state or local units of
government or other nen-Federal entities.

In August, 1995, Reclamation releasad its Framework for the Transfer of Title: Bureauw of Reclamiation
Projects. This framework sets out a consistent, fair, and open process for negotiating the transfer of title to
appropriate facilities with all the inferested stakeholders to develop an egreement that could be brought to
Congress and supported by all the partigs involved.

Scen after the Administration anncunced the initiative more than sixty entities -- including irrigation distncts,
municipal authorities, and cities -- contacted Reclamation and expressed ther interest in title transfer.
However, the majority of thase entities decided naot to pursue title transfer 2t that time for a variety of
r2asons -- the most common of which was concern about assuming liability for the facilities,

AIYINNA
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Since that time, Reclamation's five regions have entered into discussions and negotiations with approximataly
twenty districts - soma of thase have dropped out, but many remain an- gamng. Currently, there are three
title transfers that are working their way through the Administration's review that we believe will be aood
models for others interested in title transfer. These include:

1) Clear Creek, an irrigation facility located in the Centra! Valley Project in California.

2) Contra Costs, a municipal district also located in the Central Valley Project; and

tal

) San Diego Aqueduct, a municipal facitity lecated in southern California,

The differance betwean the lagislation before this Committae today and the three negatiatad transfar
mentioned above aremportant. Each of these three listed above will have gone through a full NEPA review
process before coming to Conaress, none of them is designed to diminish or circumvent environmental
objectives, and all would include tarms that protect the financial interasts of the Untied States, And as
importantly, each has gone through a public negotiations sessions and have attempted to include any
interested stakeholders in the proposal’s development.

In the 1B months since this effort began, the most important lesson that we --bath Reclamation and tha
districts -- have learngd is that there is no such thing as a sirnple preject. Each facility is unigue and sach has
its own set of compiexities that neither Reclamation ror the districts anticipated when we began discussicns.
Let me assure this committze, howeaver, that transferring title to appropriate Reclamation facilities remains a
high pricrity for me persona'ly and for the Administrauon.

There has beepn criticism abeout Reclamation's process -- as being cumbersome and slow. I am sensitive to
this concern and we are working to try to streamline the process to make it work better. Frankly, Mr.
Chairman, a big part of the probiern is that we -- again both Reciamation and the entities we are discussing
transfers with -- are new to this. We don't have a lot of experience and are learning as we go. With each
project, wa find that we are having ta \dentify naw sets af issues that we did not anticipate and wark to
resolve tham in an a2quitable and thoughtful manner. I firmby believe, however, that we are gaining the
experience with each set of negetiations which will enable us t¢ move maore guickly in the future.

Pagardless of the specifics of gach project and how negatiations proceed-- whether it is through our
Framework process, some other administrative process or directly through the legisiative process -- there are
a few basic tenets that we need to ensure are a part of every facilites transfer negotiation.

First and foremost, the process neads to Ge open and inclusive of all stakehciders. History has shown that if
the process is not inciusive, these who are left out wili derail the proposal at the eleventh hour and ultimartsly
it will take even longer. It has been cur experience that short cuts take significantly more time than the
thorgugh route,

S=cond, any proposal must pass tne "straight face test.” To help clarify how to do that we have establishaed
six basic criteria that we beligve_satisfy that threshold: (1) The Federal Treasury and thersby the taxpayers’
firancial intarest, must ba protected; {2) thare must be compliance with all applicable State and Fecdara!
laws; (3} Interstate campacts and agreements must be protected; (4) the Sacretary’s Native American trust
responsibility must be rmet; (5) Treaty obligations and international agreements must ba fulfiied ; and (6) the
public aspacts of tha project such as recraation, flood controf, fish and wildlife and others must e protected.

Given those broad parameters, T would like to provide our vizws on the |egislation under consideration by the
Subcommities,

$. 538, Certain Facilities of the Mimdoka Project to the Burley Irrigation District.

S. 536 directs the Secretary of the Interior to convey to the Burley Irrigation District (BID), with out
consideration, ali right, Utle and interest of the United States in and to the withdrawn and acguired lands,
easements, and rights-of-way of or in connection with the South Side Plumping Division of the Mnidoka
project,

For the reasans discussed below, the Administration strongly objects to 5, 539 as drafted. Whiie some

features of the project may be swntable for transfer the bill would require significant modifications before the
Depeartment could support it
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First, I would like to provide some history. On March 11, 1996, Reclamation met with BID following their
request to initiate discussions about title transfer and to begin the process to cooperatively negotiate and
craft a proposal to bring to Congress which all parties could support, Unfortunately, that process did not gat
very faras 5. 1921 was introduced in the 104th Congress and discussions came to an end.

After the 104th Congress adjourned, Reclamation reinitiated discussions with BID in hopes of developing a
consensus based proposal. These efforts wers short Iived and 5. 5 3 8, was introduced in the 105th
Congress. Having provided the histary, I would now like to outline our concerns:

1) The legislation directs, rather than authorizes, the Secretary to tonvey the facilities of the project. This
mandate directing the Secretary to transfer title makes any actions under NEPA moot, because the outcome
is predstermined. The Administration firmly believes that the completion of activities under NEPA must oceur
prior to title transfer to aliow the Department, the Congress, and the public to fuily understand the impacts of
a proposed transfer. The Secretary also must be able, prior to the transfer of title, to condition the transfar in
Ways that resolve any issues identifiad during the NEPA process. Likewise, the dafaylt language in Section 1
(f)(2) is inappropriate. If the title transfer is not completed within two years, we recommend that the
Secretary report to Congr=ss on the reason transfer has not occurred as is done in the Carlsbad legislation,

In addition, the Sierra Club Legal Defens= Fund recently filed on behalf of severa| organizations a 60-day
Notice of Intent to Sue under the Endangered spacies Act, based on current operations of the Upper Snalke
River Basin. There are endangered snail species in Lake Walcott (the reservoir created by Minidoka Dam),
and other species are under consideration for listing. Appropriate consultation under Section 7 of the
Endangered Species Act will he required prior to any transfer of titje.

Any propased transfer must also be consistent with the Secretary's Mative American trust responsibility and
must meet U.S. traaty obligations to protect ther rights to fish at usual and customary fishing grounds.

Z2) Wrthdrawn Lands: Section 1 (b) propeses to transfer 13.4 acres of land to the district which are within ths
Minidoka Irrigation District's (MID) bourdariss. There are several problemns with this provision: (A) These
lands ware withdrawn frem the public domain for use by the Fedaeral project. For this and all Feclamation
projects, the value of withdrawn lands was never included in the allocation of costs to be repaid by the
beneficiaries, Consequently, BID has not made any repayment or financial contribution to the Federat
governmsant for thess Jands; {E} these withdrawn lands are jointly used as a grave| source for BID and MD
(C) These withdrawn lands also provida public access to the Snake River for recreational purposes which
could be restricted under this bill,

As a result of these problems, the 13.4 acres of withdrawn lands should either be removed from the proposal
Or accommodations need to be made in the language in . 538 to address =ach of the above isguas,

4) Valuation and Cost: S. 538 proposes to give the District, without compensation, the withdrawn lands, and
other potential sources of revenue. Reclamation opposes these provisions. These assets should be accounted
for in a vaiuation process in order to appropriately protect the financial interests of the Treasury.

Section 1(b){20) states: "The first $80,000 in admimistrative costs of transfer of the title and reiated activities
shall be paid in equal shareg by the United States and Burley, and any additional amount of administrative
costs shall be paid by the United States." We recommend that Congress instead require transferees to cost
share all the transaction costs, including but not limited to those costs associated with the NEPA and real
estate boundary surveys,

5) Water Rights: Section 1 (c) would transfer to the District any water rights held by the Unijted States for the
benefit of tha District, Currently, Reclamation hoids natural flow water rights for the Minidoka and Burley
districts as one right. This natural-flow right is presently being adjudicated in the ongoing Snake River Basin
Water Right Adjudication, Partitioning the water rights under S. 538 could impair integrated project
operations; affect adjudicateg rights, and result in third-party impacts, including impacts to other project
water users,

Furthermore, section 1 (c) could impeir the effactive management of the water résources of the region, The

e e

htip:/Aveb lexis-nexis. cOm/coneeammidam rmmame —— e e o



LexisNexis(TM) Congressional - Document Page 4 of 7

Federal gaovernment now Is able to provide irrigation deliveries in a manner that also enhances flows for fish
and wildiife purposes. The propesed transfer of water rights could reduce this operational flexibility and
hinder the salmon recovery efforts now underway downstream. Therefore, we strongly recommend that the
current relationship between the United States and BID concerning water rights be retained.

6) Project Power: Section 1 (d)(1) gives BID a permanent right to project power at the "cost of production,”
The Administration does net bBeliave it 1s in the best intarest of the taxpayers and other power users to grant
any transferred project such a permanent nght. The present contractual arrangement between BI1D and
Reclamation was enterad in 1862. BID may now receive up to 10,000 kilowatts for 40 years at a rate that is
discounted 0.7 mille/k\Wh below the actual cest of production for power used at BID's pumping plants.
Following this 40-y2ar period, the 1962 contract allows BID to enter into additional contracts without tha
discount. With the prospect of restructuring the electric utility industry, circumstances in the electricity
market are rapidly changing. Any perpetual right would previde the District a windfall that other power
customers or the general taxpayer would have to subsidize.

7) Right of First Refusal: Section 1{d}(2) provides BID and other entities entitled to storage water in Lake
Walcott (the reservorr created by Minidoka Dam) the right of first refusal to acquire the powsar plant or dam
and related facilities, if the Unitad States decides to transfer these facilities aut of Federal ownership. This
language shouid be removed as It is unfair to give this district preferential treatment which would prejudice
future actions by the Congress or the Executive branch with respect to privatization of hydroelectric
generation facihfies.

Section 1 (d)(Z2) states: "If the nited States decidas to transfer out of Fedsral ownership title to tha
Minicdoka Power Plant or Dam, the Secretary shall grant to entities entitled to storage water in Lake Walcott
(the reservoir created by Minidoka Dam) under spaceholder contracts with the United States a right of first
refusal to acquire the power plant cr dams and related facilities at such reasonabie cost and subject to such
terms and conditions as may be agreed on by tha spaceholders and the Secretary.”. Wa believe the provision
could have significant negative impacts to the irrigation districts in southern Idahe and western Qragon that
rely upen power for irrigation purposes from the southern Idaho system. In addition, this provision would
nave negative impacts to Bonnaville Power Administration {(BPA) customers, including municipal and domestic
entikies,

On May 21, 1963, 2PA was designzted,'consistent with 16 U.5.C. €37(z) and (b}, as the marketing agency
for Federal pawer ganeratian sold «n southern Idaho. This action assured that praferance customers in
southern [daho receive a fair share of the powar produced at Federal Columbia River Power Systems {FCRPS)
hydroelectric generating projacts. Since 1953, the assets allocated to power for the five southerm Idahe
system hydroelectric generating projects Minidoka, Boise Diversion, Black Canyon, Anderson Ranch, and
Falisades - have been included as part of the FCRPS and as part of the BPA's responsibitity for repayment to
the Treasury. The total FCRPS invastment in the southern Idaho system on September 30, 1995, was about
£70 mullion. Of that total, $28 million is for existing facilities and $42 million is for replacament of worn out
power facilities at the Minidoka project. S=ction 1 {d){2) would authorize the transfer of cwnership from
Reclamation, and presumably the power marketing and Treasury repayrent responsibiity from BPA, to
"entities entitied to storage water in Lake Walcott " Congress should deiete this provision. S. 538 shouid be
limited solely to the transfer of irrigation facilities. The transfer ¢f any assets from the FCRPS should naot ba
addressed as part of this leaislation.

{8) Liability: S. 538 should contain language to ensure that the purchaser accepts full liability for the
transferred portion of the project facilities when they are conveyed, rather than just the lands, eesements,
and right-of-ways, as proposed in S. 538. The Administration proposes the following language: " Effective an
the date of conveyance of the project facilities, described in section 1 (£){1), the Unitad States shall not be
held liable by any court for damages of any kind arising out of any act, omission, or occurrence relating to
the conveyed. facilitias, except for damages caused by acts of negligence committed by the United States or
Dy its employees, agents, or contractors prior to the date of conveyance. Wothing in this section shail be
deerned to incregse the liability of the United States beyond that currently provided in the Federal Tort Ciaims
Act, 28 U.S.C. Section 2671 2% seq.”

While these are the main points of concern for the Administration on 5. 538, there are a numbar of othar
technical issues which we can address -- hopeafully as we move farward.

Again, Mr. Chairman, I would like to reiterate Lthat we believe that this project is a potential candidate for title

transfer, provided important modifications are made. Lat me pledge to this Committes as well as to the bill
sponsors and the District, my interast and willingness to see if we can work to make this titie transfer a
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reality.

5. 736 Carisbad irrigation Project Acquired Land Transfer Act

in the irrigation and drainage system of the Carlshad Project and acquired fands describad jn tha "Status of
Lands and Title Report: Carishad Project" to the Carlsbad Irrigation District (CID).

Since th2 end of the 104th Congress, Reciamation and Cip have continued to discuss and riegotiate titje
transfer of these facilities and lands in the hop=s of findina resoiution to the issues raised during the 104th
Congress, Althcugh these negotiations and discussions brought us closer together, they have not vel been
successful, And, while it would be desirable to transfer title to the irrigation and distribution facilitiss to CID,
the Admmistration canhot support 5. 736 in jts current form.

Before identifying our concerns, I would like to note the progress and some areas whare we beljeve
improvements have been made from earlier drafts:

1) 5. 726 authorizes the Secratary to convey title rather than directing him to do so asin S, 538 and §, 725,
This legistation envisions that actions ynder NEPA would be carried out. Although we do not anticipate
2Ncountzring significant enviranmental issues in this transfer we believe the legisiation shouid provide that
the Secretary may establish such conditions for the transfer ag he deems approprizte to resofye issues
idantified during the NEPA process,

2) Section 2 directs the Secretary to notify CID of all mineral and grazing leases gn acquired lands, Under
Previous draft, such notification was required within 43 days. In testimony presentad in the 104th Caongress,
the Departrment recommendead that 120 days would ba appropriate, S, 735 has provided 120 days as
reguested.,

Unfortunately, other provisions of S. 735 do not, sufficiently protect the interests af the Treasury and
therafore, the Administration cannet Support this proposat. Like the other bilis undar consideration today,
Raciamation peheves that Carishad is 4 good candidate for title transfer. Fy rthermere, with some
maodifications, we balieve we couid SUppoit passage of 5. 736, Let me outline the concerns of the
Administration:

1) Dam Safety. Saction 2 reserves for the Secretary title to the surface estate for lands which are located
under the faotprint of Brantley and Avalon dams. Wwe recommend an important technical amend ment to
clarify that no mineral extraction will occur one mile from the center axic of the dam, unless approved by the
Secretary.

2) Pay-As-You-Go. Section 3(b) and 3(c) would reduca expectad rec2Ipts to the Treasury and increase the
Federal deficit. Ag these pravisians are not offset, S. 736 would be subject to the Fay-As-You- Go
requirements of the Omnitus Budget Act of 1990.

3) Reclamation Furd, Section Z(b) and 3(c) would Fequire the United States to make availabla approximately
$£1.6 million in the Raclamation Fund and all future oil, gas, and arazing ravenues to the CID. Under the
Mrmearal Leasing Act for Acquired Lands of 1947, these ravenues are placed in tha Reciamation Fund and 2re
creditad in the Carisbad Construction account towards repayment of any future Project construction
obiigation. However, no additional construction is authorizeq or contemplated. We are Concerned that ynder
the bill the District jg not being asked tg pay a fair price for tha revenue Producing assets that it seeks to
acquire considering the valye that the lands and mineral estate woyld have to the Fadera) government or
other potential purchaser.

4) Water Consarvation. The Administration recommends thes deietion af section 4, as it provides a new
authorization for tha expenditure of monjes. Reclamation n=eds ta retain the flexibility to determine the
appropriate Faderal share of water conservation costs for this project. In addition, the '‘anguage ir a2dopted
should be clarified to ensure the District's water conservation practices comply with Federal and State laws,

and are consistant with the existing management of such lands and other adjacent project lands.

5) Liability Language S. 735 sroulg be amended to contain language to ensure that the recipients accept full
liability for the property when 1t ig conveyed. We recommend that S. 736 include the foliowing: " Effective on
the date of conveyance of the lands and facilities described in Section 2(a), the United States shall not be
held ligble by any court for damages of any kind arising out of any act, omission, or occurrence refating to
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the conveyed lands and facilities, except for damages caused by acts of negligence committed by the United
States or by its employees, agents, or contractors prior to the date of cenveyance. Nothing in this sectior
shall be deemed to increase the liability of the United States beyaond that currently provided in the Federal
tort Claims Act, 28 U.5.C. 2571 at seq.”

6) Water Rights. Unlike the provisions of the Collbran transfer, the Carlsbad legislation does nat attempt to
transfer title to any project water rights obtained by the United States by purchase or appropriation for the
Carlsbad project. Carlshad project water is provided to the CID by contract and the District iz in agreement
with the ownership of title to all Project water nights remaining in the name of the Unitad States.

S. 744, Fall River Water Users District Rural Water System Act of 1997
5. 744 would direct the Secretary of the Interior to grant monies to the Fall River Water Users

District Water System for the purpose of planning and canstructing a water supply system. The water supply
system would provide water to meet the domestic and livestock water needs of 560 residents in Fall River
County, South Dakota, and would assist in the mitigation of wetland areas. Under terms of the legislation, tha
Westarn Area Power Administration would be directed to make available energy and capacity to meet the
pumping and incidental requiraments of the water supply system at the firm pocwer rate. S, 744 would
authorize 53.6 million for the planfing and construction of the system,

The Administration oppeses this legislation. Long-standing Reclamation policy for municipal, rural, and
industrial water supply projects requires that nen-Federal interests repay, at current interest rates, 100
percent of project costs. 1n contrast, S, 744 would require the Federal government to pay S0 percent of the
of the planning and construction costs.

The Administration oppoeses the autharization of new single- purpose municipal and industrial water supply
projects for rural areas through the Reclamation program, unless the needs of Native American communities
justify Depariment of the Interior involvement. The ryral developmant mission area at the U.S. Department
of Agriculture (USDA)Y 1s dedicated to the issues facing rural communities. Conaress has autherized thres
Federal agencies within USDA to accomplish this task (the Rural Utilities Service, the Rural Housing Service,

Although feasibility reports were prepared by private sector firms, the feasibility reports do not meet
Reclamation standards for determining project feasibility. The cost estimatee shown in the reports do not
appear to include funding for meeting National Envirommental Policy Act requirements, as well as cultural
resources and environmental rmitigation activities

In addition, the bill is silent on which entity would take title to the project once it is canstructed and does not
ensure that the United States will have no liabifity associated with the praject.

This concludes my remarks. i would be happy to answer any questions you may have.
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FALL RIVER WATER USERS DISTRICT

5. 744

THE FALL RIVER. WATER USERS DISTRICT

RURAL WATER SYSTEM ACT OF 1997

SUBMITTED TO THE

WATER AND POWER SUBCOMMITIEE

ENERGY AND NATURAL RESOURCES COMMITTEE

UNITED STATES SENATE

THE HONORABLE JON KYL, CHAIRMAN

JUNE 10, 1657

The Fall Rivar Water Users District respectfully submits this written testimony to Chairman Kyl and membars
of the Senate Water and Power Subcommittee in support of S. 744, a bill to authorize the construction of
the Fall River Rural Water System in eastern Fall River County in South Dakota.

Guring a five year period from 1988, the southeastern portion of Fall River County experienced a severe
drought. When there was not enough rain to replace the surface water, the county ranchers began looking at
the various alternatives that would provide water for both their domestic and livestock naeds. Many home
owners and ranchers were forced to hau! water to susta:n their domestic and livestock water needs, In 1930,
area home owners and ranchers formed the Fall River Watar Users Association to start the planning process

for development of a rural water system. The Association was dissolved and the Fall River Water User
District, a political subdivision of the State of South Dakota, was formed in June 1932 to continue project
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Chairman Kyl, and members of the subcammittee, I ask for your favorable consideration and passage of 5.
744,

LOAD-DATE: June 11, 1997

WOrevidus pocument 4 of 10, N28tkr

Terms & Conditions Privacy <Copyright & 2004 LexisNexis, a division of Reed clsevier Inc. All Rights Reserve

http://web.lexis-nexis.com/congcomp/document? _m=de3abe812ece6a21f13h72beeb00lebb... 3/2/2004




& S Hig 105.1
. Test of Jack
e

451'6."']0}97) k"':';".
Hession, .



LEALSINGXIS| | IVI) Longressional - Document ("’/Id/clj Page 1 of' 4

‘ﬂmh LexisNexis- Home How DoI? Site Map Help

tiniversity of Alasha Mthoﬁge ;
Alasha Pacific Lniversity i

Consortium Library

Search Terms; 106-469

FoCUs™ Search Within Results Edit S=arch

2L by

Copyright 1997 Federal Document Clearing House, Inc.
Federal Document Clearing House Congressional Testimony

SECTION: CAPITOL HILL HEARING TESTIMONY
LENGTH: 1911 words

HEADLINE: TESTIMONY June 10, 1957 JACK HESSION ALASKA REPRESENTATIVE SIERRA CLUB SENATE
ENERGY & NATURAL RESOURCES WATER AND POWER WATER AND POWER LEGISLATION

BODY: . e

Statement o&'ﬂ_agkﬁ,essibﬁ; Alaska Reprasentative

Sierra Club 1
an S.43%
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Subcommittee on Water and Power

Committee on Energy and Natural Resources

United States Senate

Washington, D.C.

June 10, 1997

Good Morning. My name is Jack Hession. I am the Alaska Representative of the Sierra Club, which is a
national envirenmental orgamzation of over 500,000 citizens with chapters in every state including Alaska. 1

five in Anchorage.

In summary, we oppose Sec.1 of 5.429, which would allow the State of Alaska to assume regulatory
authority over small hydropower projects in Alaska.

For the Subcommittee, the basic gquestion is what would be the lkely effect of the proposad transfer of
jurisgiction on those Alaska rivers and river-lake systems that might be subject to small hydropower
proposals. Bearing in mind the commercial, subsistence, recreational, ecologizal, and wilderness/ wild rivar
importance of Alaska's frae-flawing rivers, would a transfer of jurisdiction likely improve, maintain, or weaken
current standards available under Federal Energy Ragulatory Commission (FERC) administration?

One way to appreach this guestion is to review Alaska's recant record of natural resource and enwvironmental
stewardship. Our review suggests that a transfer would probably result in weaker licensing/relice nsing
standards and procedures, and inadequate and poorily funded enforcement of regulations and operating
requirements, including any safeguards for associated non-power resources.
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We conclude that this is not the time for a transfer of such important responsibilities to the State: the rizks
are simply too great. Accerdingly, a conservative approach is warranted in this case; FERC jurisdiction should
continue.

Sec. 1

Two subsactions of Sec. 1 would allow for a compiate state assumnption of jurisdiction ovar existing and
preposed small hydropower. Sec. 1.{¢) would allow the State to assume licensing and regulatory authornity for
new hydropower projects of @ megawatts or fess. Sec. 1 (d} wouid let existing FERC licensees make their
projects "subject to the authonzing authority of the State” thereby replacing FERC relicensing and other
project requirements with state ones,

Jurisdictions would be transferred to the State when the Gavernor natifizd the Secretary of Energy "...that
the State has in place a process for regulating such hydroelectric projects which gives appropriate
consideration to the improvement or development of the State's waterways..” and for various other purposzs,

If acceptad by the State, jurisdiction would extend to state, municipal, Native corporation, and other privately
owned land, as wzll as to naticnal forests, Bureau of Land Managament lands, and units of the Nationa!
Wildlife Refuge System. Units of the National Park and National Wild and Scenic Rivers Systems, and Indian
reservatons in Alaska would be exempt from state jurisdictions.

P il a4 ]

hational park ant wild/scenic river system units are already closed to new hydropower development unger
existing law. Howaver, under Sec. 1 state junsdiction would include small hyvdropower proposais on private or
State [ands inside the houndaries of national parks and national wild and scenic rivers, There are many
thousands cf acres of private (Native corporation) lands within national park system units in Alaska, and the
State owns several thousand acres within national park system units.

Similarly, there are millions of acres of Native corporation lands within the boundaries of the national wildhrz
refuges, and hundreds of thousands of acres of Native corporation lands within the national forests. Unad=ar
Sec. 1, the State would have jurisdiction over small hvdropower proposals on these private inholdings.

Likely Effect of Sec. 1

£s noted above, a transfer,of jurisdiction to the State is conditioned on the State, i.2., the Alaska Legislature,
establishing & reqguiatory structure for small hydropower authorization a2nd requlations. Presumably, the
Legislature would authorize the new State program, and establish and fund a new dwision of smali
hydropower, probably in the Department of Natural Resources.

This prospect is worrisome given the perfaormance of the Alaska Legislature in recent years, with the current
Legisiature qualifying as perhaps the most anti-environment, anti-regulaticn, and anti-govarnment legisiature
since Statehood.

In the 1997 session the majority coalition mounted a comprahansive assault on the State's environmental
laws and regulations, Laws ware weakened, budgets for environmental and natural resource managemeant,
reduced, ang several other bad bills were prepared for final action when the Legislature returns next January.

The Legislature's attack took place as billions of dollars in ol revenues continued to roll into the State
treasury, and as each Alaskan prapared to receive his ar her yearly check in excess of a thousand dcllars
from these revenuss, Alaska's wealth has not translated into a mors benign attitude towards the environment
on the part of @ majonty of its elected representatives, who would rather pour concrete than fund
environmental protection and effective management of the State's natural resources.

Here are some examples of the Legislature's approach to ervironmental pratection and the State's parks,
public lands, and watars:

* An "Envirecnmental audit” bl that passed by wide margins allows polluters to forestall inspection and
prosecution by declaring self-audits. Corporate and other polluters receive immunity for any violations they
disclose. Governor Tony Knowles' veto was handily overridden 43-16;

* A new law for off-road vehicles and helicopters in the state parks. No closures by the State Parks Division
of over 90 days 15 allowed without the approval of the Legislature; cicsures of less than 90 days cannct be
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renewed for a second time without such approval. This bill will effectively throw the state parks wide open ta
off-road vehicles, snow machines, other snow vehicles, and helicopters,

Even prior to this new law, the Knowles Administration yielded to motorized access interests by abandoning
the Denall State Park Master Plan, and allowing Jetboats, airboats, snowmachines, othar tracked spow
vehiclas, and helicopter fandings in park wilderness areas previously off-limits to these incempatible means of
access,

* Matorized access to state public demain lands. This new law requires the Department of Natural Resourcas
(DNR) to seek approval from the Legislature before closing public domain tracts larger than G40 acres to any
form of motorized access. Prior to the law it was a motorized free-for-all on the public domain lands, but at
least DNR had closure authority to protect the most sensitive tracts from wholesale degradation. The new law
effectively pravents timely DNR intervention to safeguard pubiic resources;

* A new law allowing 18"x 20" s¢-called tourist directicnal signs outside the state right-of-way and on private
property. These relatively small signs will protably proliferate along the state's highways and roads, and sert
the stage for billboards in Alaska.

Other ill-conceived bilis the legislaters moved along towards final action next year include:

* A bill pushed by industrial and pro-development interests that would lower Alasha's existing water quality
standards to the minimum allowed under faderal law, and mandate mixing zones for pollutants. This "Dirty
Water" bill passed the Mouss easily, 26- 10. After the Legislators went home, the Knowiss Administration,
bowing to pressure from commercial interests and their supporters in the Legisfature, administratively
weakened existing standards, and allowed mixing zones despite the risk to fisherias and recreational
resources;

* A bill on Revised Statute 2477--the State's "Pave the national parks" effort--declares 582 historic trails and
routes as valid 160-foot-wide state-ownead rights-of-way and orders them recorded as encumbrances on
federal and private lands, inciuding several national parks and wildlife refuges, other federal lands, and
Native ccrporation lands:

* A bill requiring members of the Boards of Fish and Game o have hald fishing/hunting/trapping licenses for
five years prior to appointment. Only about 20 percent of Alaskans fish, hunt, or trap.

Among other destructive proposals awaiting further action are a repeal of Alaska's coastal zone Mmanagement
program; a "takings" biil: a bili allewing same-day airborne wolf hunting in "intensive game management
areas;" a bill restricting the ability of Alaska Department of Fish and Game agents to enforce federal fish and
wildiife laws; funding below-cost timber sales; a fottery giving away one million acres of state land per y=ar:
and a bill eliminating signs and piacards for hazardeus materials.

This record cf the Legisiature, and the general political chhmate in Alagka points up the risks inharent in
ailowing the State,te assume jurisdiction over small hydropower. Should the State accept-the offer of

It is also unlikely that the Legislature waould provide adequate funding for a new state small hydro division.
Since 1984, Department of Natural Resource budgets have been steadily cut, and the current Lagislature has
maintained this tradition while finding $100,000 for a state/industry lobby operation working to open the
Arctic National Wildlife Refuge ta oil and gas leasing.

Sec. 1(e) of S. 439 provides that State-authorized projects -Located in whole cr part on Federal lands"...
shall be subject to the approval of the Sacretary having jurisdiction with respect to such lands and subject to
such terms and conditions as the Secretary may prescribe.” In our view, this provision is not an acceptable
substitute for direct FERC responsibility and jursdiction, in consultation with the appropriate Secretary, who
under existing law imposes terms and conditions for the protection of fish and witdlife habitats, and other

riverine resources,
Moreover, once state reguiators approved a small hydropower project, a Secretary would be under heawvy

pressure to endorse it. A Secretary who favored small hydropower development couid be axpected to
approve small hydropower projects and to forgo setting terms and conditions more rigorous than the State's,
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Summary and conclusions

We prefer continued FERC jurisdiction because it offers environmental impact anatysis under NEPA, pubiiz
consultation procedures, and federal standards for adeguate in-stream flows and other safeguards for non-
power resources for authorized and relicensed hydropower projects.

Given the recent performance of the Alaska Legislature, this is not the time for Congress to experiment with
State jurisdiction aver small hydropower. The risk of environmental harm is too high for those Alaska rivers
and river-lake systems that would come under state junisdiction.

We recommend that Sec. 1 of the bill be deleted.

Thank you for this opportunity to presant our views.
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SUBCOMMITTEE ON WATER AND POWER

of the U.5. SENATE ENERGY AND NATURAL RESOURCES COMMITTEE
JUNE 10, 1597

Mr. Chairman, members of the Subcommittee, I appreciate the opportunity to give you the views of Trout
Unlimited (TU) and the Hydropower Reform Coalition (HRC) on 5,439,

TU is & national fisheries conservation group dedicated to the conservation, protection and restoration of our
nation's trout and salmon resources and the watersheds that sustain those resources. TU has over 95,000
members in 445 chapters in 2E states. TU has a major stake in the issu=s raised by 5.439, especially the
Federal Power Act exemption for small hydropower projects in Alaska. Our members generally are trout and
saimon anglers who voluntarily contribute substantial amocounts of their personal respources to aquatic habitat
protection and restoration efforts. In particular, many of our members in Alaska derive their livelihoods from
working in the trout and salmon spaortfishing industries. Because our efforts to protect and restare trout and
sa/mon resaurces have been so adversely affected by hydropower dams, TU has a d2ep and abiding int=rest
in how the Federal Power Act and FERC regulate hydropower dams.

The Hydropower Reform Coalition (HRC) is a coalition of 30 national, regional, and local conservation and
recreational organizations working to protect and restore river resources affected by non-federal hydropower
projects throughout the United States. Thus, HRC's members also have a long standing interest in Federal
Power Act regulation of hydropower facilities and the issues raised by 5. 439.

A. Exemption for Small Hydropower Projects in Alaska

5.439 would exempt hydropower projects in the state of Alaska of 5 magawatts or less from Fedearal Power
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Act (and thereby Federal Energy Regulatory Commission (FERC) jurisdiction, lzaving the state of Alaska o
assume jurisdiction.

The bill presents no justification for such an exemption. The Federal Power Act was signed into law to
regulate hydropower development in all states of the United States. The need for federal aovernment
nvatvement in this arena is the same for Alaska as it 15 evary other state. It is patently unfair to other statzs
and all other interests invaived 1n hydropower to exempt one state, or specific categories of projects, from
federal law. Also, Alaska's rivers support world class salmon resources which are clearly tied to our federai
responsibilities to share management responsibilities for salmon with Canada via the U.5./Canada Salmon
Treaty.

Second, if a valid reason exists to exempt those "small” projects from FERC licensing, FERC already has in
place procedures that substantially reduce regulatory scrutiny of small projects which do not sig nificant!y
impact the erwircnment. Under Section 20 of the Federal Power Act, FERC may walve ticensing requiremants
by allowing the applicant to accept terms and conditions of appropriate state and fzderal resource agencies in
exchange for a much shorter regulatory process.

Furthermore, 5.43%'s eyemption of small Alaskan projects a'sc exempts the projects from the strong andd
useful environmental requirements of the Federal Power Act. The Federal Powar Act gives the US Fish and
wildlife Service and the National Marine Fisheries Service strong roles in conserving fish and wildlife
resources potentally tost through hydropower development and requires applicants to ensure fish passag2
arcund hydropower projects. Second, Section 4(e) of the Federal Power Act gives the Forast Service and
other land management agencies authority to ensure that dams licensed by FERC are not inconsistent with
the purposes of the surrounding federal lands, 2.g., the fisheries habitat consarvation purpases of our
National Forests. Third, exemption from the Federal Power Act eliminates the ability of the state of Alaska to
certify (under Section 401 of the Clean Water Act) that the project will combly with water quality standards
and beneficial uses established for Alaskan rivers under the Ciean Water Act. These authorities, which would
be eliminated by 5.439 for hydropower projects of 5 megawatts or less, are essential for sound fish and
wildlife conservation in Alaska, Just as they are in every other state in the Nation.

Firially, small hydropower projects can have big environmental impacts. The history of hydropower
development in the U.5. has shown that small hydropower projects, such as those of 5 megawatts or less,
can have sevara environmental consequences, especially on anadromous fish such as satmon. just as with
large hydropower projects, small projects can block fish passage, restrict instream flows, and significartly
impair recreational opporturities. The ravaged Atlantic saiman resource of New England is stark testament to
the impact of small hydropower projects. Alaska's fisheries resources, especially her trout and salmon, are
amaong the world's best. A 1994 survey dane by the Sport Fishing Institute found that sport anglers speng
aver $344 million per year in Alaska. Congress should not further jeopardize this bounty by cutting protection
far it.

B. Ten Year Extension for Commencement of Construction

We also oppose amending Section 13 of the Federal Power Act, as S.439 proposes to do, to allow the
construction commencement tc be extended for up to 10 y=ars from the date of licensing. The amendment
would permit 2 iicensee to tie up a nydropower site with a marginal project for an excessive pericd of time in
the hopes that the project will become economicai. Existing law requires a licensee to commence construction
of a hydropower project within two years of the date that the license is issued. FERC may extend the deadline
once for a period of up to two years. We believe that two years is adequate time to determine the ecenomic
viability of @ project.

Summary

TU and HRC are opposed to 5.439. The amendmants it proposas are unnecessary, and espacially regarding
its proposed exemption for small hydropower projects in Alaska, potentially damaging to rivering and
fisheries resources because of the manner in which it would undercut envirgnmentat protections of the
Faderal Pawer Act and cther laws. We urge the Senators who are supporting 5.439 not push it further
through the legislative process, but instead, wark with FERC, project applicants, and environmental interests,
to seek reascnable solutions To problems within current law. TU and HRC pledge to continue to work diligently
with the Subcommittee, FERC and the hydropower industry to find these solutions. Thank you very much for
the apportunity to testify today.
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June 10, 1997

My name is Robert S, Grimm. 1 serve as President of Alaska Power & Telephone Company (APS&T)Y, APET s an
investor-owned and employee-cwned corporation which has peen providing public utility services in Alaska
since 1657. We currently provide services to 25 different communities from above the Arctic Circle to very
sauthern portions of Alaska. Most of these communities are very small and due to the lack of Infrastructurs
have isglated electric systams utllizing small diesel electric generating units that use fossil fuel,

APET strongly supports Section 1 of 5.439 for reasons I would like to briefly outline:

One of the solutions to fossil fuel generation in these remote areas is the development of small hydroelectric
projects to provide a renewable and nonpoliuting source of energy. We began a program to identify and
develop cost-effactive projects in 1984,

In July 1687 we applied for a preliminary permit for the Black Bear Lake Project. 1n June 1988 the FERC
issued a preliminary permit for a term of 36 months. During this period, as evidenced by progress reports
filed with the agency, AP&T spent 2 considerable amount of time and effort consulting with the agencies. In
May 1991 we filed our license application. In Novermber 1993 FERC issued the license authorizing the Project
with a capacity of 4.5 MW, The project was completed and began commercial operation on August 28, 1985,
The permitting and licensing phase took seven yzars and cost nearly $1.2 million dollars. The actual
construction took one year and cost 510 million, It is interesting to note that the parmitting costs alone
almost exczed the instalied cost of equivalent diesel electric genaerating units. I would like to point out that
this project was funded entirely from privat2 funds,

Another of our projects is [ocated near Skagway, Alaska and has a capacity of 4 Mw. The project is called the
Goat Lake Hydropower. We filed for a FERC preliminary permit in January 1991 which the FERC issued in
June 1991, In May 1594 we filed our license application and FERC issued the license in July 1996, The
permitting and licensing process took six years and cost us $1,043,100. The project is now under
construction and is scheduled to be completed this year at a cost of about $10 million. Again, this project has
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been funded entirely with private funds.

Another small hydroelectric project, Wolf Lake is located on Prince of Wales Island in scutheast Alaska, has 5
capacity of about 2 MW. The preliminary permit was issued by the FERC in April 1935, We have fulfilled our
obligations under the permit and expect to file our license application before April 1998. This project would
have been already permitted and ready for construction if the proposed legislation before you was in place
two years ago. '

Additionally, as part of the Upper Lynn Canal Regional Energy Plan we are in the process of licensing a 5 MW
aroject that is located on Fasidaya Cresk north of lurieau near Skagway and Haines in scutheast Alaska, Wz
filad for our preliminary permit in July 1996 and FERC issued the permit in November 1995, We are currently
following an Applicant Prepared Environmental Assessment Process and pursuing a license.

In October 1996 we filed with FERC a reguest for a non- jurisdictional determinatian for a very small projact
located entirely upon private land on a nonnavigable stream, with no interstate interconnaction and with no
significant adverse environmental impact. We await a determination in this matter. If FERC, after
investigation, detarmines that it does not have jurisdiction this project the project will be licensed under stats
law in accordance with Section 23 of the Federa! Power Act.

In addition we have had the opportunity to re-license and amend our 1.1 Mw project at Dawey Lakaes FERC
No.1051.

We have had extensive experience with FERC during the last decade and have first hand experience. It
appears to us that the lack of stratification {1.e. large mpact vs. small impact) in the FERC rules, regulations,
and requiremants for these small projects has been the major reason that so few have been deveioped in
Alaska.

The continued use of fossil fuel deneration in these remote areas and the significant impacts associated with
fuel storage and air emissions more than offset the minor impacts of these hydroelectric prejects. These
projects do not have large dams that constrict free-flowing rivers, These projects ara very similar to the
smalicommunity water systems being developed in Alaska undsr state law. As you are aware, the
environmental costs associated with the contirued use of fossil fuels are significant. One zuthority 1 has
attempr2d to estimate the "betiom lina” cost of fossil fusis, They included in this assessment nealth cosrs,
damage to water resgurces, treatment costs necessary o counteract the adverse affect of fossil fuel use on
food supplias, water resgurces, climate, and health. These costs when tabulated equal 3.35 cents par
kitowatt-hour of fossil fuel energy. Even this assessmant does not include the envircnment costs of clzaning-
up contaminated fossil fuel sterage sites which in rural alone is 2 $300 million dollar problem waiting to be
addressed. 1 International Hydrogen Energy Association

These facts are understood and widely accepted. At the policy level it 13 why we as a nation place so much
importance on the development of low impact renewabie energy resources. Alaskan small hydropower is one
that has proven itself yet the regulatory maze continues 1o hinder its development. Those of us on the
frontline trying to implemant these policies ar2 bewilderad. With all of the benefits associated with the
development of small hydropower when compared to the continued use of fossit fusls why is it that smali
hydro is so difficult to deveiop?

The proposed legislation will provide us significant regulatory rehief from the hardship we are now
encountering when trying to'displace fossit fuel generation with a proven renewable and non-poliuting
resource, That relief transiates in doilars and timesaving.

I am sure yau will hear from rapresentatives of FERC how their regulations contain shartcuts to be used by
smaller projzcts and how the Applicant Prepared Environmental Assessment can deliver a FERC license in a
shorter time period. We have had direct experience with these shortcuts and have found them to be largely
ineffective. While we appreciate the intent and efforts of individual FERC staff. The Applicant Prepared
Environmental Assessment has the potentiat to shorten the licensing periods but it cost more in up-front
permitting and licensing costs.

A major underlying problem is the diffusion of hydropower oversight that once was exclusively FERC's. Over
the yaars FERC's avearall avthority in the Federal Power Act has been ercded by court decisions and lagistativa
initiatives giving multiple state and federal agencies authority over various aspects of the hcensing process.
The process has become very inefficiant and confrontational and results in very long licensing time periods
and addittonal costs. Many small hydropower projects simply cannot afford these costs,
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My tast point is tidal power. Currently we believe that small tidal or free flowing hydropower plants placeg
upen riavigable waters will be subject to the jurisdiction of FERC. In Alaska this techinology may have promise
for many small coastal or riverside villages. However, the cost and time required for a FERC license make this
technoingy a non-option far small-scale devaiopment.

The proposed legislation would graatly facilitate the development of Alaska's Small Hydro potential by
removing regulatory overlay while still requiring applicants to receive approvals from all other local, state,
and federal agencies.

‘We ask for your support and passage of 5.439. I will gladly respond to any guastions.

Thank yvou for this opportunity,
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regarding section 1 of 5.439

June 10, 1957

My name is Charles Y. Walls and [ serve as President and CEO of the Alaska Viflage Electric Cooperative, Inc.
{AVEC) headquarterad at 4831 Eagle Street, Anchorage, Alaska 99503,

AVEC is a non-profit consumear owned electric cooperative incorporated in 1967 to meet the needs for cantral
station electric service in Alaska's villages. Today AVEC provides electric utifity service for 50 isolated Alaska
villages employing small diesal electric generating plants. The average village population is 376 peaple, $2%
of whom are native, The costs are high with village electric rates averaging 40 cents per kilowatt-hour; zbout
five times the national average. That is further compounded by the high unempleyment and poverty levels of
Alaska’s villages. The average household income in the villages we serve is about $20,000; half that of the
urban Alaska communities. Meeting the energy needs of our villages with fuel oil also poses environmental
problems. Much of the bulk fuel handling and storage in rural Alaska is substandard and poses major
environmental regulatory compliance problems.

One alternative to diesel for some of our villages is developing hydroelactric power. The main hurdle to
avercome with these small hydroelectric projects isn't Alaska's formidable logistics, it is the Federal Enargy
Regulatory Commission (FERC) licensing process and financing. I am here to speak in favor of section 1 of
5.429 that provides for Alaska state jurisdiction over small hydroeiectric projects.

We are currently in the preliminary permit stage of a FERC license for a small 330 kilowatt hydroelectric
project to serve the village of Old Harbor, population 210, on Kodiak Isiand. The proposed project has very
minimal adverse environmental impact and significant beneficial environmental impacts. We filed for a
preliminary FERC permit in October, 1995 and hope to have our FERC license by the end of 1958. To date we
have spent about $90,000 on the development of this project. We expect our development costs will rise to
about $300,000 to get the project designed and to the point where it can be licensed by FERC.

L
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Once wa have the FERC licensa, it will take us about 18 months to construct the Olg Harbor hydre project at
& cost of about $4,000 per kilewatt or $1,320,000. Adding in the front end development costs (including ths
FERC license) at $300,000 brings the totai project to about 1.6 million dollars. In order for this preject to pa
able to tompeta with diese| generated power, tha project will require at least 50% grant funding. This 15
typical of most sma hydroelectric projects built in Alaska over the past thirty years. With rare excaption,
these small cemmunities are not willing to pay higher electric ratas in order to make a renewable energy
resource feasible. We are currently seeking some grant funding or othar fow cost financing so that the OId
Harbor hydroelactric project can be built.

Moving down to g smaller scale vet, there are a number Of possible smallar (10 to 50 kw) hydro plants that
could be ysad by iodges, hatcheries, homeg and very small tfommunities. Whare three years of time and a
$300,000 front end development cost is a serious burden on the Old Harbor project, it is a project killer for
the smaller projects. The cost of FERC licensing for such smaj) projects is greater than the actual cost of

water system generstes elactricity, shouid not mean that it is treated differently. An example of this js the
100 kW McRobert's Creek project built in the Anchorage area that was not subject to FERC. The developar
was able to get the Necessary permits within about 5Ix months. There ceriainly should be a means of
differentiating between large projects with significant environmental impacts and small projacts Lising
streams where there are no compeliing environmeantal or recreational values to ba dealt with. I would think
that FERC, with its workload, would applaud this common sense distinction,

The developer of a small hydro project should have the ontipn of using or not using the FERC licensing
Process. In some cases, FERC can be very helpful. FERC has the authority to make agencies foliow a time fine
and, when a project is beld up at 3 critical point by a landownar, FERC may invoke the power of
condemnation. An example of that is the Humpback Creel project that was Built in Cordova, Alaska, For such
reasons, same projacts may ba batter off under the FERC process, Others, such as the M(Robert's Creel:
example, may be better off under a state controlled process,

We beheve it is in the pubiic's best interests to develop small environmentally baneficia) renewsble energy
r2sources such as the Olg Harbor hydro Project, The Old Harbgr fivdre plant wil significantly red uce the
amount of fue| ojf fransported to the community and thereby reduce the risk of oi) spills, Renewatbia energy
résources, particularly smaf! hydros, should be 2nceuraged by simplifying ragulationg to protect the
environment and encouraging responsibje developmen:. Grants ang iow interest loans would further assist in
reCognizing the advantages of £nvironmentally beneficia) renev;able energy resoyrces coemparad to fossil-
fueled generators in rural Alaska.
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TESTIMQONY IN SUPPORT OF

S. 538

PRESENTED TO THE

WATER AND POWER SURCOMMITTEE

of

THE SENATE COMMITTEE ON ENERGY AND NATURAL RESOURCES

June 10, 1997

by

Raoger B, Ling

Attorney

Burfey Irrigation District

SENATOR J0HN L. KYL, CHAIRMAN, AND MEMBERS Of THE SUBCOMMITTEE:

My name is Pager D. Ling of the firm of Ling, Nielsan Robinson, 615 a strest, Rupert, Idaho 833500,
attorneys for Burley Irrigation District. I have practiced law in Idaho for 33 years and have devoted much of
my practice to representation of irrigation districts, canal companizs and other water distribution
organizations, requiring me to become familiar with the water laws of the State of loaho and the Federal
Reclamation Act of 1902, and Acts amendatory and suppfemental thereto. My testimony today is given in
support of S.538 authorizing the Secretary of the interior to transfer legal titie to Buriey Irrigation District of
those certzin federal reclamation distribution facilitizs constructed by the United States, the construction
tosts at which have been fully repaid by Burley Irrigation District to the United States and which have been
operated and maintained exclusively by Burley Irrigation District for Over 71 years, together with all water
rights held in the name of the United States that are appurtenant to the lands within the irrigation district and
are administered exclusively by the state of Idaho and are distributed exclusively by the irrigation district for

use of the lands of the district. The passage of S.538 will also affirm to the irrigation district its allocation of
storage space in faderal reclamation reservoirs, the full construction costs of which have been paid by the
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arigation district, the right of Burley Irrigation District to continue to receive reserved power as provided by
its existing contracts and the Reclamation Act of 1902, as amended, and its right to purchase, with its sister
district, Minidoka Irrigetion District, the dam and/or powerplant originally constructed exclusively for Burley
Irrigation District and Minidoka Irrigation District, in the evant the United States elects to sefl or transfer said
facilities to non-federal ownership.

The Reclamation Act of 1802 and Acts ameandatory and supplemzntal thereto were ¢learly adopted by
Congress to encourage the settiement and reclamation of lands in the western states, The Acts provided a
method by which the United States could provide funds for the construction of water storage and distribution
systems to aid In the reclamation of these and lands, and to construct powerplants' as part of the project
whnen power was required to cparate all or any portion cf the project. The Act provides that construction cost
are to be repaid to the United States by the beneficiaries of the project. It was under the Reciamation Act
that the initial steps were taken in 1903 for the construction of the Minidoka Projact, consisting of the gravity
division of the Project (Minidoka irrigation District lands) and the South Side Pumping Division (Burley
Irngation District lands) |, togethar with the Minidoka Dan and powerplant and Jackson Dam and Reservoir in
Wyoming. A brief history of the Minidoka Project has been provided by Pandy Binaham, Manager of Burley
Irrigation District.

Section & of the Reclamation Act of 1902 provides that when payments required by the Act are made for the
major porticn of the lands itrrigated from the waters of any of the works constructed under the Reclamation
Act, then the managament and operaticn of such irrigation works shall pass to the owners of the lands
irrigated thereby-, to be maintained at their axpense under such form of organization and under such rules
and reguiations as may be acceptable to the Secretary of Interior. Section € further provides that title to and
management and operation of the reservoirs and the works necessary for their protection and operation shai!
remain in the government until otherwise provided by Congress. {43 U.S.C. 5498). S.539 does not address
the transfer of tille to or the managemeant and operation of the raservoirs constructed as part of the Minidoka
Project and in which Burley Irrigation District is a space-holder. It is noteworthy that S=ection & does not
address the transfer of title to the distribution facilities addressed by 5-538.

The United States, in construction of the Minidoka Froject, also obtained certain water rights, including
natural filow and storage rights, as well as other inzidental rights, such as flow rights, waste-water, ground
water and return flaws far irrigation of the Minidoka Project. In obtaining these rights, the United States wes
bounce by Section 8 of the Reclamation Act of 1902, which provides, in part, "that the right to use of water
acquired under the provisions of the Act shall be appurtenant to the land irrigatad, and beneficiat use shall ba
the basig, the measure, and the hmit of tha right.” (43 1).5.C. 5372). Thus, although tha United States may
hcld bara legal title to water rights, it is clear that equitable title is vested in the landowners or the
landowners' organization.

Section 4 of the Reclametion Act of 1902, in part, provided that

The said charges {construction charges which shall be made per acre upon the entries and upon lands in
private ownership which may be irmgated bty this waters oi any irrigation project, shalf be determinad with a
view of returning to the reclamation fund the estimated cest of construction of the project, and it shall be
determined equitably. (43 U.5.C. 461).

In 1914, Congress determined that whenever any legally crganized water-users' asscciation or irrigation
district shall so reguest, the Secretary of the Interior is authorized to transfer to such water-usars’
association or irrigation district the care, operation, and maintenance of all or any part of the project works.
(43 U.S.C. 499y, 1In 1922, Cangress authorized the Secoretary to enter into a contract with any legally
crganized irrigation district whereby the irrigation district would agree to pay the moneys required to be paid
to the United States both for the construction of the irrigaticn works and for oparation and maintenance upon
said contract being confirmed by a decree of a court of competent jurisdiction, (43 U.S.C. 511). in 1924,
Congress made it mandatory that the legally organized water users' association of an irrigation district, taks
over the care, operation, and maintenance of the distribution system of the projects whenever two-thirds of
the irrigable area of any project, or division of a project, shall be covered by water right contracts between
the water users and the United States. (43 U.5.C. 500). As an incentive for an irrigation district to assume
the operaticn and maintenance of the project works, the 1924 Act further provided that the total

accumulated net profits, as determinad by the Secretary, derived from the oparation of project powerplants
leasing the project grazing and farmlands, and the sale or use of town-sites shall be credited to the
construction charge of the project, or a division therecf, and thereafier the net profits frorm such scurces may
be used by the water users to be credited annually, first, on account of project conztruction charge, second,
on account of project operation and maintenance charge, and third, as the water users may direct. (43
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U.5.C; 6501,

As previously notad hy Randy Bingham, Burley Irrigation District was organized under the laws of the Stats of
Idabo on March 5, 1918, Burley Irrigation District is g Quasi-municipal corporation under the laws of the Stats
of Idahg, and in authorized to Acquire land and water rights and to hold said property rights in trust for the
landowners inciuded in the distrist and entitled to receive water from the district, By the authority granted o
the irrigation district under the tawn of the State of Idahe, the irrigation district can fevy assessments on tha
lands within the district to satisfy obligations of the irrigation district, including the operation and
maintenance costs Incurred in operating the district and the repayment of construction costs of the project
agreed to be paid to the United States under its repayment contract. By contract dated March 15, 15925,
operation and maintenance of the distribution system of the South Side Pumping Division of tha Minidoka
Project was transferred ta Burley Irrigation District, and the irrigation district agreed to assume and satisfy
the construction ¢osts incurred in the construction of the distribution system as well as the allocated share of
the construction costs of storage facilities constructed by the United States. This contract was entered into
pursuant to the 1924 Act of Congress above referreq to. In the contract, the United States agreed to continus
to operate and maintain the works used in commeon by the Burley and Minidoka Irrigation Districts, including
the Southside Canal to the first lift station (later transferred to Burley), the Jackson Lake Resarvoir in
Wyoming, Lake Walcott Reservoir in Idaho, the Minidoka Dam, and the powerplant at the Minidoka Dam,
These works wer= known as the "reserved works " Burley Irrigation District is not seeking titie to these
workss, even though all construction costs have been paid by the irrigation district, but seeks to obtain legal
title to only those works transferred to the trrigation district for cara, operation and maintenance, as well an
the water rights for that project. An amendatory contract was entered into betwaen United States and Burlay
Irrigaticn District in 1961, This contract provided that title to the transferred works shall remain in the Unitad
States until otherwise provided by the Congress. (Articie 13) The contract provided that Burley Irrigation
District would continue to operate and maintain the transferred works previously trarsferred to the irrigation
district for care, operation and maintenance. The 1961 contract provided. that upoen completion of payment
of the district's construction charge obligation, it shaill have a right to its share of the watar supply for
beneficial use on the project lands superior t¢ any other contract of the United States for such share of tha
water supply, and such right shall become permanent, subjact to the payment of the district in operation and
maintenance obligations on the reserved works., Finally, the 1951 contract provides that after a 40-year
period beginning with the year 1961 : "power and energy will be provided to the district by the United States
from the Minidoka powerplant and cther federal plants interconnected there with when and as provision for
such services is made by contracts entered into under the provisions of the Federal Reclamation Laws. Such
contracts will provide such 2nergy to the the district at rates and under conditions as favorable as are then
permissible under then applicable laws relating to such powerplants. (Article 16(b)).

All construction charges of whatsoever kind or nature agreed tc be paid by Burley Irrigation Cistrict to the
United States have been paid in full, After 71 vears of operation and maintanance of the transferred works,
Burtey Irnigation District seeks to have l2gal title to thase works. Under 543-31¢, Idaho Code, legal titfe to all
property acquired by an irrigation district under the laws of the State of Idaho shalli immediately and by
operation of law vest in such 1rrigation district, and shall be held by such district in trust for, and 1s dedicated
and set apart to, the uses and purposes set forth in Title 43 of the Idahe code. Under Title 43, irrigation
districts are authorized ta acquire proparty for the distrioution and use of water among the owners of land to
which the watar is appurtenant, and may estabhish eguitabie by-laws, rules ard regulations as may be
necessary, and just to secure the just and proper distribution of water to the landowners within the district.
Title 42 of the Idaho Code also provides that the use of all water required for the irrigation of lands of any
district formad under the laws of the State of ldaho, tagether with the rights of way for canals and ditches,
sites for reservoirs, groundwater recharge projects and all other property requirad in fully carrying out th=
provisicns of Title 43, are declared to be a public use, subject to the regulation and control of the state, in
the manner prescribed by law,

By the passage of $-538, Burtay Irrigation District also seels to obtain legal title to those water rights hold by
the United States for the banefit of lands of the irrigation gistrict to which water rights are parmanent undar
the 1961 contract that now exists between the United States and Burley Irrigation District. The irrigation
district is not attempting to obtain legal titie to its proportionata share of the water stored in reclamation
storage facilities, recognizing that the number of space-holders in many of thesa raservoirs are numerous
and that the operation and maintenance of tha reservoirs is performed by the United States, and its costs
recovered through assessments against the beneficial owners of the stored water. Burley Irrigation District
does want some assurance that these permanent rights are affirmed.

Burley Irrigation District also stake assurance through the passage of 5.538 that it right to project reservead
pewer from the Bureau of Reclamation is not curtailed by reason of the transfer of legai title to certain water
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rights and the distribution system. Finally, Burley Irrigation District and Minidoka Irrigation District seek a
right of first refusal to purchase legal title to the Minidoka Dam and/or powarplant, should the United Statss
decide to transfer such works out of federal ownership,

All concerns previously raised by the United States have been praperly, add eased in this l=gisfation, and It s
respectfully submitted that those concerns have been properly dealt with. Buriey Irrigation District agress to
continue to recognize the right of Minideka irmigation District to use, with Burley Irrigation District, the gravity
portion of the South Side Canal. Although Burley Irrigation District has for 71 years assumed all liability in
the operation and maintenance of the.distribution system of this division of the project, it has still agre=d to
recognize that there shall be no increase in the liability to the United States an the result of t his transfer of
legal title. Although Burley Irrigation District in of.the opinion that the transfer of title addressed in 5.538 is
not significant federal action contemplated by the Natioral Environmental Policy Act of 1969 (42 U.5.C. 4321
et seq.) in an effort to msure that compliance with this Act can be accomplished, the irrigation district has
aaraed to share in costs incurred by the United States in complying with said Act and other administrativa
costs incurred in accomplishing the acts required of the Secretary, up to the sum of $40,000.

Notwithstanding the effarts of Burley Irrigation District to addrass the concerns of the United States in regard
to title transfer, and th= concessions, made by Burlay Irrigation District to accomplish a title transfer af
assets which have been fully paid for by the irrigation. district, it appears that there is some possibility of
opposition by the administration. The nature of this opposition has not been conveyed to-Burley Irrigation
District nor has the agenda of the United States been fully explained. However, racent activities of the Bureau
of Reclamation give us some concarn. One of cur recent concerns arcse from what we believe to be a rather
mundane public service to be parformed by Buriey Irrigation District. Adjacent to the boundaries of Burley
Irrigation District is Southwaest Irrigation District. Until recent years, the sole water source for the landownars
within southwest Irrigation District was groundwater. As the result of several years of drought, ending in
1995, groundwater tables ware severely depleted. To alleviate the drought conditions, Southwest Irrigation
District acquired some natural flow rights from the Snake River, and sought an agreement with Burley
Irrigation District whereby Burley would transport the Southwest water through the Burley systam to a point
whare the water couid be pumped by Southwest Irrigation District to lands within that district, Burlay
Irrigation District agreed to enter into such a water transport agraement with the understanding that it would
transport water only when the capacity of its deiivery system exceeged the requirements for the delivery of
watar to iands within Burley Irrigation District. Arrangemants were made to insure that the power uszd hy
Burley Irnigation District to pump the water through its lift stations was power purchasad from a public utility
and not resarve power received by Burley Irrigation District for the irrigation of its own !lands, in reaching this
agrezment, approval was sought from the Bureau of Reciamation. The Bureau Approved the contract with the
cordition that it receive $1.00 an acre-foot for each acre-foot of water delivarad for Southwest 1rrigation
District through the systern of Burley Irrigation District, which systern is cperated and maintained by Burley
Irrigation District and the construction costs of which have been paid by Burley Irrigation District. The
irrigation district has refused to enter into a contract with the Bureau of Reclamation which provides that a
surcharge be paid to the Bureau for services rendered by the district fox another irrigation district in the T
State of Idaho. When the surcharge was initially proposed by BOR, the irrigation district was assured that .
such a surcharge was not being scught in an effort to establish a revenue source for valuation in the district's
facility transfer legisiation. However, when some assurances were requested in writing, I received, as the
attornay for the district, proposed language to include in the water transport agreement, a copy of which s
attached hereto as Exhibit A. This language makes it closer that BOR was attempting to identify a revenus
source for valuaticn and the language was rejected by Burley Irrigation District. Burley Irrigation District then
received a letter from BOR demanding that no water be transpaorted by Burley Irrigation District for
Southwest Irrigation District without an agreement approved by BOR. A copy of that letter in attached hereto
as Exhitit B. Our response to the Bureau of Reclamation in attached hereto as Exhibit C. In addition to the
numerous legal restraints identified in cur respense prohibiting any such collection of charges by the Bureau
of Reclamation for crediting to the reclamation fund, it is believed that the Bureau of Reclamation's Own rul=s
prohibit it from receiving such surcharge and applying it to the cradit of the reclamaticn fund. At 43 CFFR, Part
403-3, revenues generated from the authorized use of reclamation water projects and project fands is
defined. The rule states in part:

Revenues refers to monies generated from the use of lands. This excludes administrative fees, annual
obligations paid in accordance with repayment contracts and water sarvices contracts, monies generated
from marketing of surplus power, or revenuas from the rental of surplus power, and revenues from the sale
of water or storage and convevance capacity.

The Bureau of Reclamation has adopted a framework for the transfer of title to reclamation projecs. 1t is our
belief that 5.538 meets this criteria and additional studies, assessments, appraisals and reports are
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unnecessary tc, accompligh the transfar, upon approval by Congress. The Federal Treasury, and ‘thereby the
taxpayers' fnancial interest, has been nrotected, as all construction costs nave baen Pzid by the rrigatian
district for both the distripution, system as well as its aflocated costs under "space—holder“ contracts in
reclamation reservoirs. There are no applicable state jaws which raquire compliance for the irrigation district
to obtain title to the distributicn facitities, The only federal law that must be dealt with is that Congress must
approve and direct the transfar. There are N0 interstate compacts and agreements that will be affected by the
rransfer of title, nor are the Secretary’s Narive Amencan frust responsibilitias m paired in any M annear.
Finally, the public agpects of the project will e protected unaer the \aws of the state of Idaho. Ag na chang2
in the operaticn and maintenance of thea distripution system will oceur, it is submutzed that the National
Environmental Policy Act is not applicable. In any evernt, it would appear that the Suraal of Reclamation
recognizes that a transfar of titie of the distribution system of the Goutnside Purping Division of Minidcka
Project to Buriey Irrigation Drstrict would be entitled to @ categorical exdusion, a8 it would not sigmificantly
impact the anvironment and could be categorically axcluded Trom 3 dotailed NEPA review.

There should a'sa be no dispute that guriey Irrigation District is competert to manage the project and 1s
willing anc able ta fulfill all legal nbligations ascoriated with taking pwnership of the project, including
comptiance with federal anad state laws tnat apply tO facilities and private ownership. 1t has at all times
acsumed full liabifity fqr all matters associated with pwnarship and operation of the transferred facilities, =5
required by jgaho law. although the irrigation district's hability is limited by the I¢aho tort claims act, as &
politizal subdivision of the state, it has voluntanly provided liability insurance {o insure that any injuries
caused by tne negligent acts of the district £an be compensated for.

The Bureau of reclamation chould recognice that no additional payments are due to obtain title to the,
distribution systen operated end Maintained by the district. Any attempt to abtain additronal futds from the
Trrigaticn District to obtain ftle viould constitut @ double pavment by the irrigation district. 1t is qur tepe
that the Bureau of Reclamation will recognize that there in N2 additional base value for which cormpensatian
in due the United States.

Finally, € 18 ecsential that Burley Irrigation Distrct’s right to ~agerved power D& confirmad by Congréss, Al
the time of the construction of Minidoka Dan, @ pawerplant was ynstalied in the dam to pravide pOwWEer for th2
pumpPing af water to the Couthside Pumping Diviston of the wminidoka Project. Burley Irrigation Distrct and
Miracoha Irrigation District paid far the construction ¢osts of the Minidoka Dan which is utilized DY the
powerpiant. By the At of September 30, 1950, {ongress authonzed the ~anstruction of the palisades Dan
and Reservoir 85 pan of the Minidoka Project Lo provide a supplernental water supphy 1o wrigators in southarn
lgaho. Theré Weas also constructed 2 hydropower farcility caid dam a5 a part of that dam and reservalir.
There is ne provision N the Reclamation Act that indicates that, ance an irrigation district has paid its
construction Costs and title to certain partions of the project have bean trarsterred to the irrigaticn digthict,
the irrtgation cistrict is no longer @ part of the faderal reclamation project and is no longer entitled to receiva
panafits of the reclamation Act of 1202 and Acts amendatory and supplementa! thereto. In {act, the oppesits
appears. The peclamation Act of 1902 provides that not only shou'd reserved powWer be provided 1o the
yrrigaticn districts which have taken over the operation and maintenance of the distribution warks of the
project, but that excess pave r revanues should also continue to be provided to the landowners of the projzct
through their irrigation district. Althouah the Hayden-Q'Mahoney amendment to the Reclamation Act providzed
that after construction cents of any reclamation project allorated to power have been repaid by power
ravenues, the power revenues from the sale of power in connaction with such projects shali be transfarrad
and covered in the general treasury unless atherwise provided by statute or contract, there is n© similar
nrovision that the reserved power for the reclamation project chould no foriger be made available. To deny
gurlay Irrigation District the rignt 1o reserved power from the project it was instrumental 0 causing to be
constructed would be a savere penalty for paying off 1ts construction costs and asking for lagal citie to the
distribution waorks of the project.

If any membars of the Committes have guestions, 1 wautd be nappy o resnond to the best of my ability.
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