3 AAC is amended by adding a new chapter to read:  

Chapter 46.  Hydropower Licensing Program.

Article

1.  Applicability of Chapter and Appointment of Hydropower Coordinator (3 AAC 46.010  ‑ AAC 46.020)

2.  General Filing Requirements (3 AAC 46.030 ‑‑3 AAC 46.090)

3.  General Processing Requirements (3 AAC 46.100 – 3 AAC 46.160)

4.  Enforcement and Complaints (3 AAC 46.180 – 190)

5.  Hydropower Development Permit (3 AAC 46.200 – 3 AAC 46.290)

6.   Comprehensive Study Plans (3 AAC 46.300 – 3 AAC 46.360)

7.  Hydropower License Application (3 AAC 46.400 – 3 AAC 46.470)

8.  Type C License (3 AAC 46.500 – 3 AAC 46.520)

9.  Type E License (3 AAC 46.600 – 3 AAC 46.630)

10.  Exhibits, Reports, Terms and Conditions (3 AAC 46.700 – 3 AAC 46.795)

11.  Transfer, Surrender and Conversion of License, and Lease of Project Property (3 AAC 46.800 – 3 AAC 46.880)

12.  Miscellaneous Provisions (3 AAC 46.890 – 3 AAC 46.920)

Article 1.  Applicability of Chapter and Appointment of Hydropower Coordinator.

Section

010.  Applicability of chapter

020.  Appointment of administrative law judge and staff to hydropower dockets

Article 2.  General Filing Requirements.

030.  Hydropower applications

040.  Non-jurisdictional hydropower project
050.  General application content and filing requirements

060.  Amendment of an application, permit or license

070.  Hydropower coordination questionnaire

080.  Maps and drawings specifications

090.  Public access to application records

Article 3.  General Processing Requirements.

Section

100.  Completeness review

110.  Public notice

120.  Competing applications for permits

130.  Intervention in a hydropower docket

140.  Hydropower coordinator’s proposed decision 

150.  Protest of decision and request for a hydropower hearing

160.  Commission review of hydropower coordinator decision

170.  Petitions for reconsideration

Article 4.  Enforcement and Complaints.

Section

180.  Enforcement of permit or license conditions

190.  Informal and formal complaints

Article 5.  Hydropower Development Permit.

Section

200.  Permit requirement

210.  Contents of permit application

220.  Action on hydropower development permit application

230.  Competing applications for a permit

240.  Permit terms and conditions

250.  Appeal of permit order

260.  Permit planning meeting

270.  Revocation of permit

280.  Surrender of permit

290.  Expiration of permit

Article 6.  Comprehensive Study Plans.

Section

300.  Filing of comprehensive study plan

310.  Contents of comprehensive study plan

320.  Approval of comprehensive study plan

330.  Study plan progress reports

340.  Amendment of an approved comprehensive study plan or request for a new study

350.  Final comprehensive study report and compliance

Article 7.  Hydropower License Application.

Section

400.  Hydropower license requirement, term and preapplication requirements

410.  Statement of intent to renew a hydropower license

420.  Hearing on comprehensive study plan requirements for a renewal license

430.  Notice of intent not to renew a hydropower license

440.  Hydropower license renewal application

450.  Contents of original hydropower license and renewal application

460.  Adjudication and decision on hydropower license and renewal application

470.  Hydropower public interest finding

Article 8.  Type C License.

Section

500.  Applicability

510.  Contents of application for a Type C license

520.  Conversion of a Type C license application

Article 9.  Type E License.

Section

600.  Applicability

610.  Limitation on filing application for Type E license

620.  Contents of application for a Type E license

630.  Exemption

Article 10.  Exhibits, Reports, Terms and Conditions.

Section

700.  Exhibit A, project description

710.  Exhibit B, project drawings

720.  Exhibit C, project maps

730.  Economic report for original hydropower license

740.  Economic report for hydropower license renewal

750.  Environmental report

760.  Fish and wildlife conditions

770.  Attachments to a license

780.  Standard terms and conditions

785.  Notification of security measures

790.  Reporting of project investment

795.  Audit of project investment

Article 11.  Transfer, Surrender and Conversion of License, and Lease of Project Property

Section

800.  Transfer of license

805.  Application for lease of project property

810.  Contents of application to transfer a license or lease project property

815.  Completion of license transfer or lease

820.  Conditions for involuntary transfer of licensed project to new licensee

830.  Surrender of a license

840.  Conversion from FERC to state hydropower licensing

850.  Application for conversion of FERC license to state license

860.  Adjudication of application for conversion

870.  Conversion of a FERC preliminary permit application to a state hydropower development permit application

880.  Conversion of a FERC license application or application for an exemption to a state license application

Article 12.  Miscellaneous Provisions.

Section

890.  Secured interest in license

900.  Application to demonstrate an innovative technology

910.  Security measures

920.  Definitions

Article 1.  Applicability of Chapter and Appointment of Hydropower Coordinator.

Section

010.  Applicability of chapter

020.  Appointment of administrative law judge and staff to hydropower dockets


3 AAC 46.010.  Applicability of chapter.  This chapter applies only after the date the commission notifies the lieutenant governor that



(1)  the Federal Energy Regulatory Commission has issued a final order under 16 U.S.C 823c(i)(2) certifying that the state’s hydropower licensing program complies with the requirements of 16 U.S.C. 823c(a); or



(2)  the state’s hydropower licensing program under 16 U.S.C. 823c(i)(3), is deemed to comply with the requirements of 16 U.S.C. 823c(a).  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.020.  Appointment of administrative law judge and staff to hydropower dockets.  (a)  By order, the commission will assign a hydropower application, filed under AS 42.45.350, a hydropower docket number and appoint an administrative law judge to act as the hydropower coordinator and commission staff to act as a team for the docket.


(b)  Unless specifically ordered otherwise by the commission, an administrative law judge assigned to act as a hydropower coordinator will have the authority specified under 3 AAC 48 165 and this chapter.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 2.  General Filing Requirements.

030.  Hydropower applications

040.  Non-jurisdictional hydropower project

050.  General application content and filing requirements

060.  Amendment of an application, permit or license

070.  Hydropower coordination questionnaire

080.  Maps and drawings specification

090.  Public access to application records


3 AAC 46.030.  Hydropower applications.  (a)  Sections 3 AAC 46.010 ‑ 3 AAC 46.190 apply to the filing and processing of an application for a:



(1)  non-jurisdiction determination under section 3 AAC 46.040;



(2)  hydropower development permit under 3 AAC 46.200 – 3 AAC 46.290;



(3)  hydropower license or license renewal under 3 AAC 46.400 – 3 AAC 470;



(4)  Type C license under 3 AAC 46.500 – 3 AAC 46.520;



(5)  Type E license under 3 AAC 46.600 – 3 AAC 46.630;



(6)  transfer of a license under 3 AAC 46.800 – 3 AAC 46.820;



(7)  surrender of license under 3 AAC 46.830; and



(8)  conversion of FERC federal license, permit, or application to state license or application under 3 AAC 46.840 – 3 AAC 46.880.


(b)  A person, local government, or state agency may file an application for an item listed under subsection (a) for a hydropower project that is a qualifying project work under AS 42.45.350.


(c)  An applicant may not start any proposed project work or enter upon lands owned by another for any purpose until the applicant is authorized to do so under a development permit or license, and by a federal or state land managing agency or private landowner.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.040.  Non-jurisdictional hydropower project.  (a) A license is not required under this chapter for a hydropower project that does not affect an interest of interstate or foreign commerce and



(1)  does not occupy federal land;



(2)  is not located on navigable waters;



(3)  does not use surplus water or waterpower from a federally-owned dam; or



(4)  is not located on a stream over which the federal government has commerce clause jurisdiction.


(b)  A person, local government or state agency may file an application with the commission and request a non-jurisdictional determination under this section for an existing or proposed hydropower project.


(c)  An application for a non-jurisdictional determination must contain:



(1)  documentation which verifies that the existing or proposed hydropower project does not require a license under subsection (a);



(2)  information required under 3 AAC 46.050; and



(3)  a sworn statement that the information contained in the application is true and correct to the best knowledge of the person who files the application, or a person having knowledge of the matters contained in the application.

(d)  An application for a non-jurisdictional determination is subject to the regulations in 3 AAC 48.600 ‑ 3 AAC 48.620 and 3 AAC 48.630 ‑ 3 AAC 48.661.   (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.050.  General application content and filing requirements.  (a)  In addition to the information required under 3 AAC 48.600 ‑ 3 AAC 48.620, 3 AAC 48.630  661, and this chapter, a hydropower application must include



(1)  general information about the applicant and the proposed project on a form provided by the commission;



(2)  the name and mailing address of each person known to the applicant who has or intends to obtain any proprietary right necessary to construct, operate, or maintain the project; and



(3)  a complete hydropower coordination questionnaire, adopted by reference at 3 AAC 46.070.


 (b)  In addition to the applicable filing requirements under 3 AAC 48.600 ‑ 3 AAC 48.620 and 3 AAC 48.630  ‑ 661, an applicant shall provide an electronic copy of the application in Microsoft Word, Excel, PDF, or equivalent format.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.060.  Amendment of an application, permit or license.  (a)  An applicant may file an amendment to an application, permit or license.  An amendment, filed under this section, is not effective until approved by the commission.


(b)  An amendment to an existing permit or license must contain the information required under 3 AAC 46.050, describe the reasons the amendment is necessary, and include supporting documentation.


(c)  The hydropower coordinator will determine if the amendment is complete under 3 AAC 46.100 and 3 AAC 48.650.


(d)  A complete amendment to an application will be noticed to the public under 3 AAC 46.110 unless the amendment is made to



(1)  comply with an order issued by the hydropower coordinator or the commission; or



(2)  provide supplemental information to complete the original application.


(e)  An amendment to an application, permit or license retains the same filing priority date as the original application.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.070.  Hydropower coordination questionnaire.  The Hydropower Coordination Questionnaire, September 7, 2007, is adopted by reference and must be included with an application for a permit or license if required under this chapter.  The questionnaire requests information about the applicant and key management personnel, proposed project, construction, operation and interconnection plans, water source and usage, generating capacity, natural resources, and federal and state resource agency authorizations, maps, diagrams and other related data.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


Editor’s note:  A copy of the Hydropower Coordination Questionnaire may be obtained at the Regulatory Commission of Alaska’s website at www.state.ak.us/rca/, or by writing to the Regulatory Commission of Alaska, 701 West 8th Avenue, Suite 300, Anchorage, Alaska 99501-3469.


3 AAC 46.080.  Maps and drawings specifications.  (a) A map or drawing required under this chapter must be of a legible engineering scale no smaller than:



(1)  one inch equals 10 feet for sections;



(2)  one inch equals 50 feet for plans, elevations, and profiles;



(3)  one inch equals 1000 feet for project boundary;



(4)  one inch equals 0.5 miles for transmission lines, roads, and similar linear features; and



(5)  two feet per contour interval line.


(b)  A map must be of sufficient detail to show the location of the dam, the reservoir area at normal and maximum water storage levels, the survey datum, the coordinate system, property lines and all boundaries, including boundaries of public lands and reservations of the United States under 16 U.S.C. 796 (1) and (2), true and magnetic meridians, transmission lines, roads, and the location of the spillways, outlet works, borings, test pits, and material sites.


(c)  A drawing must be of legible size and engineering scale and include:



(1)  an index of drawings, legends, drafting standards, conventions, abbreviations, codes and other information necessary to interpret the drawings;



(2)  a dated revision number marked or stamped with the phrase “ISSUED FOR AGENCY REVIEW” or similar language;



(3)  any overhead view drawing with a north direction arrow; and



(4)  certification by an engineer who meets the requirements of 11 AAC 93.193(a).


(d)  An applicant may request a waiver of a drawing or map requirement under this section by following the regulations under 3 AAC 48.805.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.090.  Public access to application records.  Unless confidential under 3 AAC 48.040, a record filed with the commission regarding a hydropower project is a public record and the public may access the record under 3 AAC 48.049.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 3.  General Processing Requirements.

Section

100.  Completeness review

110.  Public notice

120.  Competing applications for permits

130.  Intervention in a hydropower docket

140.  Hydropower coordinator’s proposed decision

150.  Protest of a decision and request for a hydropower hearing

160.  Commission review of hydropower coordinator decision

170.  Petitions for reconsideration


3 AAC 46.100.  Completeness review.  (a)  The hydropower coordinator will review and determine if an application filed under this chapter is complete.  An incomplete application will be processed under 3 AAC 48.650.


(b)  A complete application will be accepted under its original filing date.


(c)  After the hydropower coordinator decides that an application is complete, the hydropower coordinator will



(1)  notify the applicant, assign a project number, and specify the date the application was found to be complete;



(2)  notify the appropriate federal and state agencies; and



(3)  issue public notice of the application under 3 AAC 46.110.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.110.  Public notice.  (a)  A matter that requires public notice under this chapter must



(1)  generally describe the nature and location of the project, and the purpose of the application, document, or proposed action;



(2)  specify the date an application, document or proposed action was filed;



(3)  invite public comment;



(4)  establish a deadline for responses; and



(5)  include any additional information required under this chapter.


(b)  Public notice of a hydropower permit must also invite competing applications to be filed under 3 AAC 46.230.


(c)  The hydropower coordinator shall



(1)  publish the notice in a newspaper of general circulation in the state and area where the project is located;



(2)  mail the notice by first class mail to the state Departments of Natural Resources, Fish and Game, and Environmental Conservation; the Alaska regional offices for the United States Department of the Interior Office of Environmental Policy and Compliance, National Park Service, United States Fish and Wildlife Service, Bureau of Land Management, Bureau of Indian Affairs, and United States Geological Survey, United States Forest Service, Natural Resource Conservation Service, National Oceanic and Atmospheric Administration, and National Marine Fisheries Service; the ANCSA village and regional corporations with ANCSA lands within twenty-five miles of the project; and any person who submitted comments on the hydropower development permit for the project; and



(3)  publish the notice on the state’s and commission’s website.


(f)  A request to extend the deadlines established under subsection (a) will only be approved if the extension will not unreasonably delay the application process.


(g)  An applicant for a matter that requires public notice under this chapter shall pay the commission’s costs for providing public notice.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.120.  Competing applications for permits.  A person may only file a competing application for a hydropower development permit.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.130.  Intervention in a hydropower docket.  
(a)  A person may seek to intervene in a hydropower docket by filing a request to intervene in compliance with 3 AAC 48.110.


(b)  The commission will grant or deny the request to intervene in accordance with 3 AAC 48.110.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.140.  Hydropower coordinator’s proposed decision.  The hydropower coordinator will prepare, notice, and issue a proposed decision under this chapter in accordance with 3 AAC 48.165.  The hydropower coordinator will not issue a proposed decision approving or denying an application for which a federal resource agency is issuing a National Environmental Policy Act document until the federal agency issues its final document.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.150.  Protest of decision and request for a hydropower hearing.  (a)  Within 30 days after the hydropower coordinator issues a proposed decision, a party may file a protest of any part of the decision with the commission and request a hearing concerning an issue the party timely raised before the proposed decision was issued.

(b)  A protest or request for a hearing must be in writing and comply with the filing, service, and procedural requirements of 3 AAC 48.080 ‑ 3 AAC 48.100.  The commission will conduct a hearing under this section in accordance with 3 AAC 48.150 ‑ 3 AAC 48.170.


(c)  A request for a hearing on a license amendment may not raise an issue concerning



(1)  the validity of the original permit; or



(2)  a matter unrelated to the amendment.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.160.  Commission review of hydropower coordinator decision.  The commission will consider a hydropower coordinator’s proposed decision in accordance with 3 AAC 48.165.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.170.  Petitions for reconsideration.  A party may file a petition for reconsideration of a commission order under 3 AAC 48.105.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 4.  Enforcement and Complaints
Section
180.  Enforcement of permit or license conditions

190.  Informal and formal complaints



3 AAC 46.180.  Enforcement of permit or license conditions.  (a)  The commission may initiate an investigation or a “show cause” proceeding if there is a reasonable basis to believe that a permittee or licensee has violated a hydropower permit or license condition, or a law administered by the commission applicable to the project.


(b)  If an investigation or “show cause” proceeding is instituted under this section, the commission will issue an order which clearly states the facts, circumstances, and allegations that support the action, and process the matter under 3 AAC 48.130.


(c)  The commission shall have access to all facilities covered by the permit or license to conduct inspections or tests to determine compliance with the permit or license and state law.


(d)  If the commission defers enforcement action to another state or federal agency, the commission will close its investigative file.  (Eff. ____/____/____, Register)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.190.  Informal and formal complaints.  (a)  A person, local government, and federal or state agency may file an informal complaint under 3 AAC 48.120 or a formal complaint under 3 AAC 48.130 against a hydropower permittee or licensee.


(b)  A complainant shall file the information required under 3 AAC 48.120 or 3 AAC 48.130 and also include



(1)  the license number of the hydropower project; and



(2)  the hydropower permit or license condition, or law administered by the commission applicable to the project that the complainant believes has been violated.


(c)  The commission will review and investigate a hydropower permit or license complaint under the regulations contained at 3 AAC 48.120 and 3 AAC 48.130.


(d)  The commission shall have access to all facilities covered by the permit or license to conduct inspections or tests to determine compliance with the permit or license and state law.  (Eff. ____/____/____, Register)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 5.  Hydropower Development Permit.

Section 
200.  Permit requirement

210.  Contents of permit application

220.  Action on hydropower development permit application

230.  Competing applications for a permit

240.  Permit terms and conditions

250.  Appeal of permit order

260.  Permit planning meeting

270.  Revocation of permit

280.  Surrender of permit

290.  Expiration of permit


3 AAC 46.200.  Permit requirement.  A person must have a hydropower development permit before that person is eligible to file a license application for an original hydropower project under 3 AAC 46.400 – 3 AAC 46.470, or a Type E license under 3 AAC 46.600 ‑ 3 AAC 46.630.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.210.  Contents of permit application.  (a)  An applicant for a hydropower development permit must include the following with the application:



(1)  information required under 3 AAC 46.050;



(2)  proposed term of the permit;



(3)  Exhibits 1 and 2 described in this section;



(4)  existing information about the proposed project area and natural resources, environment, land uses, socio-economic conditions, historical, cultural and Alaska Native interests that may be affected, including descriptions of the



(A)  geology, topography, and soils;



(B)  water resources and any environmental monitoring assessment program indicators under 18 AAC 70.020 of any water affected by the project, the project reservoir and tributary, river basin or sub-basin, bypassed reach, and tailrace;



(C)  fish and other aquatic resources, including invasive species, the fish and macro invertebrate communities, the presence or absence of anadromous, catadromous, or migratory fish, and any known or potential upstream or downstream affects of the project on the aquatic community;



(D)  wildlife and botanical resources, including invasive species;



(E)  floodplain, wetlands, riparian habitats, and littoral;



(F)  listed rare, threatened and endangered, candidate, or special status 

species that may be present in the project vicinity;



(G)  existing and probable land uses within the project boundary;



(H)  visual characteristics of the land and water affected by the project, including any dam, natural water feature, and scenic attraction;



(I)  population patterns and sources of employment;



(J)  existing capacity of energy utilities and displacement of generation caused by the project; and



(K)  federal, state and Alaska Native comprehensive waterway plans for the project area;



(5)  summaries and copies of existing data or studies about the natural resources, potential adverse impacts and issues associated with the construction, operation, or maintenance of the proposed project; and existing or proposed activity to protect, mitigate or enhance a natural resource affected by the project; and



(6)  a list of federal and state resource agencies, local governments, Alaska Native organizations, and other persons contacted to prepare the permit application.


(b)  An applicant must exercise due diligence in obtaining the information required under subsections (a)(4) and (a)(5).  In this subsection, “due diligence” includes contacting appropriate state and federal resource agencies for information about the project area and affected environment, and reviewing federal and state comprehensive plans for the project area and environment.  An applicant is not required to conduct studies in order to generate new information required under these subsections.


(c)  An applicant must attach an “Exhibit 1” to the permit application that provides a statement of cost and financing and includes:



(1)  the estimated cost to prepare or conduct any study, investigation, test, survey, map, plan or specification identified under this section; and



(2)  the expected sources and amount of financing available to the applicant to prepare or conduct the items identified under this subsection.


(d)  An applicant must attach an “Exhibit 2” to the permit application of maps that conform to 3 AAC 46.080 and show



(1)  the location of the project facilities, roads, transmission lines and any other appurtenant facilities with reference to any affected body of water, nearby community, and permanent monument or object that can be noted on the map and recognized in the field;



(2)  the relative location and physical interrelationship of the principal project features;



(3)  the proposed boundary of the project;



(4)  the geology, topography and soils of the proposed project and surrounding area;


(5)  areas in the vicinity of the proposed project boundary that are included in or have been designated for study for inclusion in 16 U.S.C. 1271 (National Wild and Scenic River System);



(6)  areas within or in the vicinity of the project boundary that, under the provisions of 16 U.S.C. 1132 (Wilderness Act), have been



(A)  designated as wilderness area;



(B)  recommended for designation as wilderness area; or



(C)  designated as a wilderness study area;



(7)  areas within or in the vicinity of the project boundary that are included in or designated for study under 16 U.S.C. 1241 (National Trails System); and


(8)  on a separate document, the location, in longitude and latitude to the closest second, of all components of the project with a minimum of three geographic points of reference along the project boundary, and the method used to determine longitude and latitude.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.220.  Action on hydropower development permit application.  (a)  The commission will provide notice to the public of a permit application that is complete under 3 AAC 46.100, and invite competing applications to be filed under 3 AAC 46.230.


(b)  A person must file a notice of intent to file a competing application within the public comment period contained in the public notice.  If no notice of intent to file a competing application is timely filed, the commission will proceed to grant or deny the application for a permit.

(c)  Within 15 days after the commission issues a hydropower development permit under this section a permittee or participant may request reconsideration of the order under 3 AAC 48.105.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.230.  Competing applications for a permit.  (a)  A notice of intent to file a competing application for a permit must be filed within the public comment period contained in the public notice, and include the information required in 3 AAC 46.050.


(b)  A complete competing application must be filed within 120 days after the original application was noticed to the public under 3 AAC 46.220 and



(1)  conform to all filing requirements for an initial permit application under 3 AAC 46.210;



(2)  include a detailed description of how the plans of the competing applicant are as well or better adapted than the plans of the initial applicant to develop, conserve, and use the water resources of the region in the public interest;



(3)  include any technical analyses for the proposed plans of development; and



(4)  include proof of service of a copy of the competing application on the initial applicant.


(c)  The commission will hold a hearing on the original application and all competing applications, and either grant a permit to the applicant who best meets the goals and requirements of AS 42.05.141, or deny all applications.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.240.  Permit terms and conditions.  The commission shall include the following in a hydropower development permit:



(1)  the term requested by the applicant, not to exceed 36 month unless extended by the commission for good cause;



(2)  a statement that the permit is not transferable without commission approval;



(3)  a requirement that the permittee shall take appropriate measures to prevent irreparable damage to the environment;



(4)  a requirement that the permittee shall restore all test sites as close as possible to the original condition;



(5)  a requirement that the permittee shall comply with all terms and conditions of the hydropower development permit; and



(6)  other terms and conditions necessary to protect the affected water supply, resources, environment and property.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.250.  Appeal of permit order.  An order that grants or denies a hydropower permit under 3 AAC 46.220 ‑ 3 AAC 46.230 is a final administrative decision and may be appealed to the superior court under the Alaska Appellate Rules of Procedure if filed within 30 days after the order is issued.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.260.  Permit planning meeting.  Within 30 days after a hydropower permit is issued the hydropower coordinator shall schedule a meeting with a permittee and any party, including federal and state agencies that intervened in the hydropower docket to discuss



(1)  a comprehensive study plan; and



(2)  necessary federal and state permit authorizations and requirements.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.270.  Revocation of permit.   The commission may initiate an investigation under 3 AAC 46.180 or a person may file a complaint under 3 AAC 46.190 to revoke a hydropower development permit if the permittee does not comply with the terms and conditions of the permit, or for another reason if good cause is shown.  (Eff. ____/____/____, Register ____) 

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.280.  Surrender of permit.  (a)  A permittee may voluntarily surrender a hydropower development permit by filing a notarized statement with the commission that includes the hydropower development permit number assigned to the project and the date that the permittee intends to surrender a permit


(b)  Within 30 days after receiving a statement under subsection (a), the commission will issue notice to the public that the permittee has surrendered a permit.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.290.  Expiration of permit.  If the holder of the hydropower development permit does not file a complete original hydropower license application during the permit term, the permit expires automatically.  A person, including the previous permittee, may file a new hydropower permit application for the site.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 6.  Comprehensive Study Plans.

Section

300.  Filing of comprehensive study plan

310.  Contents of comprehensive study plan

320.  Approval of comprehensive study plan

330.  Study plan progress reports

340.  Amendment of an approved comprehensive study or request for a new study

350.  Final comprehensive study report and compliance


3 AAC 46.300.  Filing of comprehensive study plan.  An applicant for an original license or Type E license must file a comprehensive study plan with the commission by the date established in an order.  A comprehensive study plan is not required for a Type C license.  (Eff. ____/____/____, Register ____)


3 AAC 46.310.  Contents of comprehensive study plan.   A comprehensive study plan must contain all proposed individual resource studies for the project area and include:



(1)  a detailed description of the study, including the goals, objectives, information to be obtained, methodology to be used, and estimated cost;



(2)  a schedule for conducting the study and date for filing a final comprehensive study report;



(3)  a schedule for periodic progress reports;



(4)  any known federal or state agency resource management goal for the resource to be studied;



(5)  a description of existing information concerning the subject of the study proposal, the need for additional information, and how the study results will assist in the development of license requirements;



(6)  an explanation of any direct, indirect, or cumulative connection between the project operations and the effects on the resource to be studied;



(7)  an explanation of how the proposed study methodology is consistent with generally accepted practice in the scientific community;



(8)  consideration of any known Alaska Native interests; and



(9)  information and studies needed for consultation under AS 16.20.180 and 16 U.S.C. 1531(Endangered Species Act).  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.320.  Approval of comprehensive study plan.  (a)  The hydropower coordinator will review the comprehensive study plan and decide if it is complete and meets the requirements of 3 AAC 46.330.  If the comprehensive study plan is found to be complete and meets the requirements of 3 AAC 46.310, the hydropower coordinator will notice the plan to the public and provide a copy to any federal or state agency that intervened in the docket.


(b)  Within 45 days after the close of the public comment period contained in the public notice, the hydropower coordinator will hold a hearing for the applicant and any intervening party, including federal and state agencies that intervened, to discuss the plan.


(c)  Within 120 days after a comprehensive study plan is noticed to the public, the hydropower coordinator will issue a proposed decision that either accepts, rejects or suspends the plan for further investigation.


(d)  An order by the commission on a comprehensive study plan is a final administrative decision and may be appealed to the superior court under the Alaska Appellate Rules of Procedure if filed within 30 days after the order is issued.


(e)  Unless otherwise ordered by a court, an applicant may proceed with any study approved by the commission that is not included in an appeal to the superior court. (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.330.  Study plan progress reports.  (a)  By the time established in the comprehensive study plan, an applicant shall prepare and file study plan progress reports that describe



(1)  the applicant’s overall progress in implementing the comprehensive study plan, and data collected;



(2)  any variance from the comprehensive study plan or schedule;



(3)  any proposed modification to ongoing studies; and



(4)  any new study proposed by the applicant.


(b)  An applicant shall comply with 3 AAC 46.340 if the applicant requests a modification to the comprehensive study plan.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.340.  Amendment of an approved comprehensive study plan or request for a new study.  (a)  A party to a hydropower docket may file a request to amend an approved comprehensive study plan or request a new study if the request is supported by substantial evidence that



(1)  the approved comprehensive study plan is insufficient to meet the goals of AS 42.45.350; and



(2)  extraordinary circumstances have occurred that did not exist when the comprehensive study plan was approved.


(b)  A request for a new study must comply with 3 AAC 46.310 and meet the goals of AS 42.45.350.


(c)  The commission will hold a hearing on a request to amend an approved comprehensive study plan.


(d)  An order by the commission on an amendment to a comprehensive study plan is a final administrative decision and may be appealed to the superior court under the Alaska Appellate Rules of Procedure if filed within 30 days after the order is issued.


(e)  Unless otherwise ordered by a court, an applicant may proceed with any part of the amendment approved by the commission that is not included in an appeal to the superior court.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.350.  Final comprehensive study report and compliance.  (a)  An applicant shall prepare and file a final comprehensive study report by the date established in the comprehensive study plan under 3 AAC 46.330.  An applicant shall obtain information, conduct studies and make reports required by the comprehensive study plan.


(b)  If the applicant does not comply with the requirements and schedule in an approved comprehensive study plan, the commission may either



(1)  cancel the hydropower development permit, or



(2)  deny the application for a license renewal.   (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 7.  Hydropower License Application.

Section

400.  Hydropower license requirement, term and preapplication requirements

410.  Statement of intent to renew a hydropower license

420.  Hearing on comprehensive study plan requirements for a renewal license

430.  Notice of intent not to renew a hydropower license

440.  Hydropower license renewal application

450.  Contents of original hydropower license and renewal application

460.  Adjudication and decision on hydropower license and renewal application

470.  Hydropower public interest finding


3 AAC 46.400.  Hydropower license requirement, term and pre-application requirements.  (a) A person must have a hydropower license issued by the commission to develop, construct, and operate a new hydropower project.


(b)  The term for a hydropower license may not exceed 50 years and may be renewed if approved by the commission.


(c)  Before filing an application for an original hydropower license, an applicant must



(1)  have a hydropower development permit issued under 3 AAC 46.200 ‑ 3 AAC 46.290 that has not expired;



(2)  complete all scoping requirements for federal and state land use permits; and



(3)  complete all study plan requirements under 3 AAC 46.300 – 3 AAC 46.350. (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.410.  Statement of intent to renew a hydropower license.  (a)  A holder of an existing hydropower license must file with the commission a statement of intent to renew an existing license five years prior to the date the license expires.


(b)  A statement of intent to renew an existing license must contain the following:



(1)  acknowledgment of the licensee’s intent to file a renewal application;



(2)  information required under 3 AAC 46.050;



(3)  verification if the applicant has requested, or intends to request, that the applicant be designated as the non-federal representative for purposes of consultation under 16 U.S.C.1531 (Endangered Species Act); and



(4)  verification if the license applicant has requested, or intends to 
request, authorization to initiate consultation under 16 U.S.C 470 (National Historic Preservation Act).


(c)  The commission will provide notice to the public under 3 AAC 46.110 of a statement of intent to renew an existing license file under this section.


(d)  If a licensee does not timely file a statement of intent to renew a license, the commission will issue an order that the license expires at the end of the term.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.420.  Hearing on comprehensive study plan requirements for a renewal license.  (a)  Within 45 days after the close of the public comment period contained in the public notice of a statement of intent to renew an existing license, the hydropower coordinator will schedule a hearing with the applicant and intervening parties.  The purpose of the hearing is to determine whether a new comprehensive study plan is necessary for renewal of the license.


(b)  The hydropower coordinator will issue a proposed order which identifies any comprehensive study plan requirements that an applicant must include with a renewal application.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.430.  Notice of intent not to renew a hydropower license.  (a)  A licensee who does not intend to renew an existing hydropower license shall notify the commission in writing five years prior to the date the license expires and include:



(1)  an explanation of the licensee’s plans for the hydropower project, including whether the licensee intends to decommission the project;



(2 )  a copy of the application for a certificate of approval to remove or abandon a dam if the licensee intends to decommission the project and the project is also regulated by the state under 11 AAC 93; and



(3)  an application to surrender the license under 3 AAC 46.830.


(b)  The commission will provide notice to the public under 3 AAC 46.110 of a licensee’s intent not to renew an existing license.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.440.  Hydropower license renewal application.  An applicant must file an application to renew an existing hydropower license no later than two years before the existing license expires.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.450.  Contents of original and renewal hydropower license application.  
(a)  An application for an original hydropower license must contain:



(1)  updated information required under 3 AAC 46.050 if not submitted within six months before the license application was filed;



(2)  “Exhibit A” requirements under 3 AAC 46.700;



(3)  “Exhibit B” requirements under 3 AAC 46.710;



(4)  “Exhibit C” requirements under 3 AAC 46.720;



(5)  an economic report under 3 AAC 46.730; and



(6)  an environmental report under 3 AAC 46.750.


(b)  An application to renew an existing hydropower license must contain:



(1)  updated information required under 3 AAC 46.050, if not submitted within six months before the application to renew was filed;



(2)  an economic report under 3 AAC 46.740; 



(3)  an environmental report under 3 AAC 46.750;



(4)  a description of all existing license requirements, including a chronological list of any approved amendments;



(5)  a summary of project generation and outflow records for the five years preceding filing of a renewal application;



(6)  total net investment in the project;



(7)  a summary of the compliance history of the project and a description of any recurring situation of non-compliance; and



(8)  comprehensive study plans ordered under 4 AAC 46.420. (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.460.  Adjudication and decision on hydropower license and renewal application.  After notice and an opportunity for hearing, the commission will determine if an application for an original hydropower license or renewal meets the requirements under AS 42.45.350 and should be approved.  A decision issued under this section must be supported by a hydropower public interest finding, and may include conditions or modifications necessary to protect the public interest, the environment and purposes contained in AS 42.45.350.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.470.  Hydropower public interest finding.  A hydropower public interest finding must include:



(1)  a determination that the project will improve or develop the affected waterway or waterways for the benefit of commerce and other public uses identified under AS 42.45.350;



(2)  a description of any significant and foreseeable



(A)  dependency upon fossil fuels that will be avoided, reduced or mitigated by the project;



(B)  beneficial or adverse environmental impact of the project that is documented in the record;



(C)  proposed alternative to the project that would have less severe environmental impact;



(D)  relationship between the short term impacts on the environment and the maintenance and enhancement of long-term productivity;



(E)  effect on a resource that would be irreversible or irretrievable; and



(3)  identification of any study that is needed to provide baseline or additional data on the project.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 8.  Type C License.

Section

500.  Applicability

510.  Contents of application for a Type C license

520.  Conversion of a Type C license application


3 AAC 46.500.  Applicability.  (a)  A Type C license may be issued for a conduit hydropower project that:



(1)  uses the water power potential of a conduit associated with an existing dam for electric power generation;



(2)  is not an integral part of a dam;



(3)  discharges the water used for power generation either:



(A)  into a conduit;



(B)  directly to a point of agricultural, municipal, or industrial consumption; or



(C)  into a natural water body with no net gain; or



(4)  does not require construction of a dam, unless the construction would occur for agricultural, municipal, or industrial consumption purposes.


(b)  A Type C license has a perpetual term and expires if the licensed facility is amended under 3 AAC 46.060 or when the licensed facility is no longer in use.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

3 AAC 46.510.  Contents of application for a Type C license.  An applicant for a Type C license must file an application that contains:



(1)  the information, exhibits and reports required under:



(A)  3 AAC 46.050;



(B)  license “Exhibit A” under 3 AAC 46.700(c) and (d);



(C)  license “Exhibit B” under 3 AAC 46.710;



(D)  license “Exhibit C” under 3 AAC 46.720; and



(E)  an environmental report under 3 AAC 46.750.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.520.  Conversion of a Type C license application.  (a)  An unsuccessful applicant for a Type C license may convert a Type C license application into a hydropower development permit application.  To convert to a Type C license, an applicant must



(1)  within 60 days after being notified of the denial of a Type C license, file a notice of intent to convert the Type C license application into a hydropower development permit application; and



(2)  within 180 days after being notified of the denial of a Type C license, provide the commission with additional information that is necessary to conform the Type C license application to the requirements for a hydropower development permit application under 3 AAC 46.210.


(b)  The hydropower coordinator will conduct a completeness review under 3 AAC 46.100 of the application and information submitted under this section.


(c)  If the hydropower coordinator decides that the converted application is complete, the converted application will be considered an application for a hydropower development permit on the date the Type C license application was filed.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 9.  Type E License.

Section

600.  Applicability

610.  Limitation on filing application for Type E license

620.  Contents of application for a Type E license 

630.  Exemption


3 AAC 46.600.  Applicability.  (a)  The commission may issue a Type E license that exempts a project from licensing requirements under 3 AAC 46.630 if the project will:



(1)  be built at an existing dam that is not subject to a federal or state hydropower project license; or



(2)  utilize a natural water feature for head without construction of a dam.


(b)  A Type E license is subject to mandatory terms and conditions set by the commission.


(c)  A Type E license has a perpetual term, and expires if the commission determines that a proposed change by the licensee would



(1)  violate the terms and conditions under the license or imposed by a federal or state agency;



(2)  materially alter the design, location, method of construction or operation of the project works; or



(3)  terminate the operation of the hydropower development facility.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.610.  Limitation on filing application for Type E license.  (a)  An applicant must have a hydropower development permit before the applicant files an application for a Type E license for that project.


(b)  Unless exempted under 3 AAC 46.630, an applicant for a Type E license must complete all study plan requirements under 3 AAC 46.300 ‑ 3 AAC 46.350.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.620.  Contents of application for a Type E license.  An applicant for a Type E license must submit an application that includes:



(1)  updated information required under 3 AAC 46.050 if not submitted within six months before the application was filed;



(2)  a license “Exhibit A” under 3 AAC 46.700;



(3)  a license “Exhibit B” under 3 AAC 46.710;



(4)  a license “Exhibit C” under 3 AAC 46.720; and



(5)  an environmental report under 3 AAC 46.750(b); and



(6)  a request, description and justification for any licensing requirement exemption under 3 AAC 46.630.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.630.  Exemption.  (a)  After notice and an opportunity for hearing, the commission may issue a Type E license that exempts a project from a comprehensive study plan requirement under 3 AAC 46.300 ‑ 3 AAC 46.350, and a licensing requirement under 3 AAC 46.700 ‑ 3 AAC 46.720, 3 AAC 46.750, 3 AAC 46.780, or 3 AAC 46.610(b) ‑ 3 AAC 46.620, if the commission determines



(1)  the project is eligible for exemption under 3 AAC 46.600; and



(2)  a comprehensive study plan or licensing requirement is not necessary to protect the public interest, the environment and the purposes listed in AS 42.45.350(b)(2).


(b)  The granting of an exemption from a comprehensive study plan or licensing requirement by the commission under this section does not release the applicant from providing the same or similar information to a federal or other state resource agency.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 10.  Exhibits, Reports, Terms, and Conditions.

Section

700.  Exhibit A, project description

710.  Exhibit B, project drawings

720.  Exhibit C, project maps

730.  Economic report for original hydropower license

740.  Economic report for a hydropower license renewal

750.  Environmental report

760.  Fish and wildlife conditions

770.  Attachments to a license

780.  Standard terms and conditions

785.  Notification of security measures

790.  Report of project investment

795.  Audit of project investment


3 AAC 46.700.  Exhibit A, project description.  (a)  An applicant for a hydropower license under this chapter shall include a written report that describes the project and the proposed mode of operation.  This report must be labeled and tabulated as “Exhibit A.”


(b)  An “Exhibit A” for a license application, other than for Type C license, must contain:



(1)  the number of generating and auxiliary units, the capacity of each unit, and any provision for future units;



(2)  the type of hydraulic turbines to be used;



(3)  a description of how the plant is to be operated and whether the plant is to be used for peaking;



(4)  the estimated average annual generation in kilowatt-hours or mechanical energy equivalent;



(5)  the estimated average head on the plant;



(6)  the reservoir surface area in acres and, if known, the net and gross storage capacity;



(7)  the estimated maximum, minimum, and average hydraulic capacity of the plant in cubic feet per second, and estimated average flow of the stream or water body at the plant or point of diversion, including a flow duration curve and a description of the drainage area for the project site;



(8)  the size, capacity, and construction materials of any pipeline, ditch, flume, canal, intake facility, powerhouse, dam, transmission line, and other appurtenances;



(9)  the estimated cost of the project;



(10)  identification of all purposes of the project other than hydropower generation;



(11)  the estimated capital cost and estimated annual operation and maintenance expense of any proposed environmental mitigation measure;



(12)  an estimate of the cost to develop the license application;



(13)  the on-peak and off-peak values of project power and the basis for estimating the values;



(14)  the estimated average annual increase or decrease in project generation, reported in terms of power and estimated economic value of power that will result from potential changes in project operations, including imposing minimum bypass flows and limiting reservoir fluctuations for an application for an original license;



(15)  the remaining undepreciated net investment or book value of the project;



(16)  the annual operation and maintenance expense, including insurance, administrative and general costs; and



(17)  a statement of measures taken or planned to ensure safe management, operation, and maintenance of the project.


(c)  An “Exhibit A” for a Type C license application must contain:



(1)  a brief description of any existing dam and impoundment proposed to be utilized by the hydropower project and any other existing or proposed project works and appurtenant facility, including any intake facility, diversion structure, powerhouse, primary transmission line, penstock, pipeline, spillway, and other structure, and the size, capacity, and construction materials of those structures;



(2)  the number of existing and proposed generating and auxiliary units at the project, the capacity of each unit, any provisions for future units, and a brief description of any plans for retirement or rehabilitation of existing generating units;



(3)  the type of each hydraulic turbine of the small hydropower project;



(4)  a description of how the power plant is to be operated, manually or automatically, and whether the plant is to be used for peaking;



(5)  a graph showing a flow duration curve for the project that



(A)  identifies stream gauge and period of record used; and



(B)  if a synthetic record is utilized, provides details concerning its derivation;



(6)  justification for selection of installed capacity of the proposed generating unit, plus the minimum flow requirements;



(7)  an estimate of



(A)  the average annual generation in kilowatt-hours;



(B)  the average and design head of the power plant;



(C)  the maximum and minimum hydraulic capacity of each turbine of the power plant in cubic feet per second;



(D)  the number of surface acres of any man-made or natural impoundment used at its normal maximum surface elevation and its net and gross storage capacities in acre-feet;



(8)  the planned date for beginning and completing the proposed construction or development of generating facilities; and



(9)  a description of the nature and extent of any repair, reconstruction, or other modification of a dam that will occur in association with construction or development of the proposed small hydropower project, including a statement of the normal maximum surface area and normal maximum surface elevation of any existing impoundment before and after construction.


(d)  In addition to information required under subsection (c), “Exhibit A” for a Type C license must contain the following with appropriate references to “Exhibit B” under 3 AAC 46.710 and “Exhibit C” under 3 AAC 46.720:



(1)  a brief description of any conduit and associated consumptive water supply facility, intake facility, powerhouse, and any other structure associated with the facility;



(2)  evidence that when the hydropower facility is developed on the existing conduit the discharge from the conduit will not change;



(3)  if the hydropower facility discharges directly to a point of agricultural, municipal, or industrial consumption, a description of the nature and location of that point of consumption; and



(4)  a description of any renovation to an existing dam that will occur in association with construction of the proposed small conduit hydropower facility, including a statement of the normal maximum surface area and normal maximum surface elevation of any existing impoundment before and after any renovation, and evidence that the renovation is required for agricultural, municipal, or industrial consumptive purposes.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.710.  Exhibit B, project drawings.  (a)  An applicant for a hydropower license under this chapter shall include a set of general drawings of the principal project works labeled as “Exhibit B” with the application that:



(1)  consists of drawings produced in accordance with 3 AAC 46.080;



(2)  shows the dam structure and power plant in sufficient detail to provide a complete understanding of the project, including:



(A)  plan view;



(B)  elevation;



(C)  profile; and



(D)  section;



(3)  depicts and describes generating and auxiliary equipment; and



(4)  includes a detailed single-lined electrical diagram.


(b)  An applicant may include preliminary design drawings in “Exhibit B,” but shall file final drawings that are approved by the Department of Natural Resources, Dam Safety Program.(Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.720.  Exhibit C, project maps.  (a)  An applicant for a hydropower license under this chapter shall file an application that contains a map or set of maps of the project which conform to the specifications found in 3 AAC 46.080 and labeled “Exhibit C” that depict



(1)  the location of entire project with reference to any affected stream or other body of water and, if possible, to any nearby town, village, permanent monument, road, transmission line or other structure with the relative location and physical interrelationship of the principal project that can be noted on the map and recognized in the field;



(2)  any existing and proposed recreational facility required under 3 AAC 46.750(a)(7)(H); and



(3)  the project boundary enclosing all project works and any feature described in Exhibit A under 3 AAC 46.700 that is to be licensed.


(b)  If accurate survey information is not available at the time the license application is filed, the applicant shall indicate in the application that a tentative boundary is being submitted.


(c)  A boundary map filed under subsection (a) must



(1)  encompass only the smallest legally transferable parcel by quarter section, lot, or other subdivision that is necessary to enclose all land needed for safe and efficient operation, maintenance, and other specified project purpose, including public recreation, shoreline control, and protection of environmental resources under 3 AAC 46.750;



(2)  if the project is located at an existing federal dam, show but not include the federal dam and impoundment within the project boundary;



(3)  include existing residential, commercial, or other structure within the boundary only to the extent that underlying land is needed for a project purpose, including flowage, public recreation, shoreline control, or protection of environmental resources;



(4)  if the boundary is on land covered by a public survey, show ties at sufficient points to permit accurate platting of the position of the boundary relative to the lines of the public land survey;



(5)  if the land is not covered by a public land survey, show the best available legal description of the position of the boundary, including distances and directions from fixed monuments or physical features;



(6)  describe the boundary around a project impoundment by



(A)  contour lines and elevation;



(B)  specified metes and bounds;



(C)  if the project land is covered by a public land survey, lines upon or parallel to the lines of the survey; or



(D)  any combination of the above methods;



(7)  describe the boundary around linear, continuous project features, including any access road, transmission line, and conduit by specified distances from the center line or offset line of survey;



(8)  describe the boundary around non-continuous project works, including any dam, spillway, and powerhouse by



(A)  contour lines and elevation;



(B)  specified metes and bounds;



(C)  if the project land is covered by a public land survey, lines upon or parallel to the lines of the survey; or



(D)  any combination of the above methods.


(d)  An applicant shall label on “Exhibit C” land within the project boundary that



(1)  is owned in fee by the applicant;



(2)  the applicant plans to acquire by fee; 



(3)  the applicant has acquired or plans to acquire rights to occupancy and use other than fee title, including rights to be acquired be easement or lease; and

 

(4)  is owed by another person with the owner identified by



(A)  legal subdivision of a public land survey, or locatable description such as distances and bearings if there is no survey; and



(B)  the status of the land and any state or federal agency, or entity, identified by symbol or legend, that maintains or manages each identified subdivision within the project boundary.


(e)  An applicant shall identify existing land use within the project boundary on “Exhibit C,” including identification of any wetland, floodland, farmland designed by the Natural Resource Conservation Service of the U.S. Department of Agriculture, the Special Area Management Plan of the Office of Coastal Zone Management, National Oceanic and Atmospheric Administration, and lands owned or subject to control by a local, state, or federal agency.  An applicant shall also identify proposed land use within and abutting the project boundary that will occur as a result of the development and operation of the project.


(f)  Within 45 days after there is a change in the project boundary, the applicant shall submit an amended Exhibit C that shows the extent of the change.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.730.  Economic report for original hydropower license.  An applicant shall include an economic report with an application for an original hydropower license that contains:



(1)  the estimated cost of the project, including:



(A)  the cost of any land or water rights;



(B)  the original cost of any existing structure, facility and equipment; 



(C)  the cost of new construction and equipment;



(D)  indirect construction costs, such as rental fees for construction equipment and employee camp facilities; and



(E)  the estimated annual operating cost, including:



(i)  cost of capital, divided between equity and debt;



(ii)  local, state, and federal taxes;



(iii)  depreciation or amortization; and



(iv)  operation and maintenance expenses; 



(2)  a description of the project plans, management and operation, including coordination with any water resource projects or electrical system;



(3)  a description of the applicant’s electrical generation requirements and availability and cost of alternative sources of power; and



(4)  a description of the applicant's financial and personnel resources dedicated to obtaining a hydropower license.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.740.  Economic report for hydropower license renewal.  An applicant shall include an economic report with an application for a hydropower license renewal that contains a description of:



(1)  the applicant’s future plans, operation and management of the project that includes:



(A)  any increase or decrease in capacity or generation;



(B)  coordination with any water resource projects or electrical system;



(C)  estimated annual operating cost of the project for



(i)  cost of capital, divided between equity and debt;



(ii)  local, state, and federal taxes;



(iii)  depreciation or amortization; and



(iv)  operation, maintenance and construction; 



(2)  any measure taken or planned by the licensee to ensure safe management, operation, and maintenance of the project;



(3)  the history of the project and any modification made to upgrade the operation and maintenance; and



(4)  a summary of generation and outflow records for five years preceding the date of the renewal application that includes data on lost generation due to unscheduled outages and the cause, duration, and corrective action taken.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.750.  Environmental report.  (a)  An applicant for a hydropower license shall include an environmental report with an application that contains:



(1)  a description of the environment of the proposed project vicinity and surrounding area;



(2)  a description with supporting data of ground and surface water quantity, and quality, changes expected during construction and operation, and any proposed mitigation, enhancement, and protective measures, including:



(A)  estimated quantities of water discharged from the proposed project for power production; 



(B)  existing and proposed uses of project waters for irrigation, domestic water supply, industrial and other purposes;



(C)  seasonal variation of existing water quality for any stream, lake, or reservoir that will be affected by the proposed project, including the core indicator parameters under 18 AAC 70.020;



(D)  surface area, volume, maximum depth, mean depth, flushing rate, shoreline length, substrate classification, and gradient for any existing and proposed lake,  reservoir, river or stream directly affected by the proposed project;



(3)  a copy of the Stormwater Pollution Prevention Plan under 18 AAC 72 or Sediment and Erosion Control Plan under 11 AAC 93.171; and



(4)  a description of the fish, wildlife, and botanical resources in the vicinity of the proposed project, expected impacts of the project on these resources and human uses of these resources, and mitigation, enhancement, or protection measures recommended by natural resource agencies and proposed by the applicant;



(5)  in consultation with the State Historic Preservation Officer and the National Park Service, a description of any historical and archaeological resources in the proposed project area, including:



(A)  identification and description of any likely direct and indirect impacts of proposed project construction or operation on any historic or archaeological site in the proposed project area either listed in, or recommended by, the State Historic Preservation Officer for inclusion in the National Register of Historic Places;



(B)  any federal or state agency recommendation concerning potential project impact on these sites;



(C)  a management plan and schedule for avoiding or mitigating impacts on historic or archaeological sites and resources based on the recommendations of the State Historic Preservation Officer and the National Park Service that includes the applicant's explanation of any variations from those recommendations;



(D)  a copy of any survey, inventory, or subsurface testing report that contains specific site and property information, and one set of maps and photographs that show the location and any required alteration of historic and archaeological resources due to the proposed project facilities;



(6)  a preliminary list of the geological and geotechnical investigation and seismic reports that must be submitted to the Alaska Department of Natural Resources in accordance with 11 AAC 93.171(f)(2)(G) and (H);



(7)  in consultation with local, state, and federal agencies with managerial responsibility for the proposed project land or abutting land, a description of the aesthetic resources of the proposed project area, anticipated impacts from construction activity and mitigation measures proposed by the applicant;



(8)  a description of any alternative sites, facility designs and energy sources considered in preparing the application;



(9)  a list of all publications, reports, and other literature cited or used in the preparation of the environmental report.


(b)  All maps and drawings required under this section must conform to the specifications found in 3 AAC 46.080.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.760.  Fish and wildlife conditions.  The commission will impose conditions in a hydropower license for the protection of, mitigation of damage to, and enhancement of fish and wildlife based on



(1)  recommendations received under 16 U.S.C. 661 (Fish and Wildlife Coordination Act) from the Alaska Department of Fish and Game, the United States Fish and Wildlife Service, or the National Marine Fisheries Service;



(2)  the environmental report under 3 AAC 46.750; or



(3)  comments submitted in response to the public notice of the application.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.770.  Attachments to a license.  (a)  The hydropower coordinator shall attach the following items to a hydropower license:



(1)  “Exhibit A” developed under 3 AAC 46.700;



(2)  “Exhibit B” developed under 3 AAC 46.710; and



(3)  “Exhibit C” developed under 3 AAC 46.720. (Eff. ____/____/____, Register)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.780.  Standard terms and conditions.  (a)  Except as provided in subsections (b) and (c), a hydropower license issued by the commission under this chapter is subject to the following standard terms and conditions:



(1)  the commission may investigate any act, complaint, condition, practice, or other matter related to the construction, operation, or maintenance of the project, and take enforcement action if any term or condition of the license is violated;



(2)  the license is subject to the navigation servitude of the United States if the project is located on navigable waters of the United States, and the operation of any navigational facility that may be constructed as part of the project is subject to regulations adopted by the Secretary of the Army;



(3)  the license is subject to lighting and signaling requirements imposed by the secretary of the department of the United States government in which the United States Coast Guard is operating;



(4)  a licensee shall construct, maintain and operate any fishways at the licensee’s expense required by the Secretary of the Interior or the Secretary of Commerce;



(5)  the commission may revoke a license if the licensee has not obtained construction approval from the Alaska Department of Natural Resources in accordance with 11 AAC 93.173, if required, within two years after the effective date of the license, and will not accept another application or a notice of intent for a Type E license from the licensee for the same project for two years after the revocation;



(6)  the commission may revoke a license if an applicant made or submitted material discrepancies, inaccuracies, or falsehoods in an application or any application process;



(7)  the license is subject to all terms and conditions of any special use permit, lease, easement and contract related to project land;



(8)  a licensee shall obtain and comply with any other permit, certificate, or approval required by a local government, another state agency, or a federal agency;



(9)  if consistent with the proper operation of the project, the licensee will allow the public free reasonable access to project waters and adjacent project lands owned by the licensee for use of the land and water for navigation and outdoor recreational purposes, including fishing and hunting; however the licensee may exclude the public from any portion of the project waters, lands, and facilities to protect life, property and proper operation of the project;



(10)  if at no cost to the licensee, a federal or state agency decides to construct or improve a fish or wildlife facility in connection with development of a hydropower project



(A)  the licensee shall allow the agency to use the licensee’s land or interests in land, reservoir, waterway and project work at no cost if the use is reasonably necessary;



(B)  if modification of the project is necessary, after notice and opportunity for hearing, the licensee shall modify the project operation as ordered by the commission to permit the maintenance and operation of a fish or wildlife facility constructed or improved by the state or the United States;



(C)  this subsection does not place any obligation on the state or the United States to construct or improve fish and wildlife facilities;



(11)  project property that is covered by a license is subject to the following:



(A)  within six years after the date the license is issued, a licensee shall acquire in fee or the right to use in perpetuity all land, other than federal or state land, necessary for the construction, maintenance, and operation of the project;



(B)  unless otherwise ordered by the commission, a licensee or its successors and assigns shall retain the possession of all project property covered by a license, including the project area, the project works, and any franchise, easement, water right, and right of occupancy and use;



(C)  unless approved by the commission or allowed under this chapter, a licensee or its successors and assigns may not sell, lease, transfer, abandon, or otherwise disposed of project property;



(D)  nothing in this subsection prevents the abandonment or the retirement from service of structures, equipment, or other project works in connection with replacements that become obsolete, inadequate, or inefficient for further service due to wear and tear; and



(E)  a court ordered sale under a mortgage, trust deed, or tax sales is not a voluntary transfer under this subsection;



(12)  a licensee shall, after notice and opportunity for hearing, install additional capacity or make other changes in the project if economically sound, is in the public interest, and ordered by the commission; and



(13)  if ordered by the commission, after notice and opportunity for hearing, a licensee shall coordinate the operation of the project, electrically and hydraulically with another project or power system if coordination is in the interest of power or other beneficial public use of water resources, including the equitable sharing of benefits by the licensee.


(b)  A Type C license issued by the commission is subject to the following standard terms and conditions:



(1)  the commission may investigate any act, complaint, fact, condition, practice, or other matter related to the construction, operation, or maintenance of the project and take enforcement action for any license violation;



(2)  the construction, operation, and maintenance of the project must comply with any term and condition imposed by the Alaska Department of Fish and Game, United States Fish and Wildlife Service, or National Marine Fisheries Service to prevent loss of, or damage to, fish or wildlife resources or otherwise to carry out the purposes of 16 U.S.C. 661 (Fish and Wildlife Coordination Act);



(3)  the commission may revoke a license if the licensee has not obtained a construction approval from the Alaska Department of Natural Resources in accordance with 11 AAC 93.173, if required, within two years after the effective date of the license, and will not accept another application or a notice of intent for a Type C license from the licensee for the same project for two years after revocation;



(4)  the commission may require a licensee to modify the project facility or operation to better develop, conserve, and utilize in the public interest the water resources of the region or be subject to revocation;



(5)  the commission may revoke a license if an applicant made or submitted material discrepancies, inaccuracies, or falsehoods in an application or any application process;



(6)  a license is subject to all terms and conditions of any special use permit, lease, easement and contract related to project land; and



(7)  a licensee shall obtain and comply with any other permit, certificate, or approval required by a local government, another state agency, or federal agency.


(c)  A Type E license issued by the commission is subject to the following standard terms and conditions:



(1)  the commission may investigate any act, complaint, condition, practice, or other matter related to the construction, operation, or maintenance of the project, and take enforcement action if any term or condition of the license is violated;



(2)  the construction, operation, and maintenance of the project must comply with any term and condition imposed by the Alaska Department of Fish and Game, United States Fish and Wildlife Service, or National Marine Fisheries Service to prevent loss of, or damage to, fish or wildlife resources or otherwise carry out the purposes of 16 U.S.C. 661 (Fish and Wildlife Coordination Act);



(3)  the commission may revoke a license if the licensee has not obtained a construction approval from the Alaska Department of Natural Resources in accordance with 11 AAC 93.173, if required, within two years after the effective date of the license, and will not accept another application or a notice of intent for a Type E license from the licensee for the same project for two years after the revocation;



(4)  the license is subject to the navigation servitude of the United States if the project is located on navigable waters of the United States, and the operation of any navigational facility that may be constructed as part of the project is subject to regulations adopted by the Secretary of the Army;



(5)  a license does not confer any right to use or occupy state or federal land necessary for the development or operation of the project, and a licensee shall obtain authorization to use or occupy the project land from the administering state or federal land agencies within six years after the date the license was granted or the commission will revoke the license;



(6)  the commission may require the licensee to modify the project facility or operation to better develop, conserve, and utilize in the public interest the water resources of the region or be subject to revocation;



(7)  the commission may revoke a license if the licensee made or submitted any material discrepancies, inaccuracies, or falsehoods in the application or during the application process;



(8)  a Type E licensed small hydropower project that utilizes a dam under the definition in AS 49.17.900(3) or has a Class I (High) or Class II (Significant) hazard potential classification under 11 AAC 93.157 is subject to the requirements of 11 AAC 93.151 ‑ 11 AAC 93.201;



(9)  a license is subject to all terms and conditions of any special use permit, lease, easement and contract related to project land; and



(10)  a licensee shall obtain and comply with any other permit, certificate, or approval required by a local government, another state agency, or federal agency.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.785.  Notification of security measures.  (a)  Within one year after a hydropower licensee obtains a certificate of approval to operate under  11 AAC 93.173, the licensee shall notify the commission in writing that the licensee has developed the security measures required under 3 AAC 46.910.


(b)  If required under 11 AAC 93.164, within one year after the notice under subsection (a) has been submitted, the licensee shall notify the commission in writing that all items required under 3 AAC 46.910 have been incorporated into the facility’s approved Emergency Action Plan.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.790.  Reporting of project investment.  (a)  A hydropower licensee shall maintain detailed financial records of investments and expenditures associated with a licensed hydropower project.


(b)  After a project has been constructed, acquired, or licensed and has been in operation for one year, the licensee shall file with the commission a letter with four copies which verifies that the original construction and acquisition costs have been properly accounted for and recorded in conformance with the commission's Uniform System of Accounts under 3 AAC 48.277.  The licensee must certify that the financial and continuing property records of the project are ready for audit and review by the hydropower coordinator.


(c)  The licensee shall accurately maintain detailed continuing property records for each project, including the beginning balance and any additions, betterments, and retirements for each year of the project, and be available for audit and review by the hydropower coordinator.


(d)  The information required under with this section is a public record.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.795.  Audit of project investment.  (a)  The commission or designee has the authority to audit and review all information provided by the hydropower licensee under 3 AAC 46.790.


(b)  After the original cost letter is filed under 3 AAC 46.790 the commission will schedule and conduct an audit and review of the financial records, continuing property records, engineering reports, and any other records and reports necessary to support the project's original cost.  The audit and review may include an on-site inspection of the project.


(c)  The licensee shall provide all records the commission requests that support the financial records and continuing property records.  Before the licensee records indirect and overhead cost in the financial and continuing property records of the project, the licensee shall provide the commission detailed records, by memorandum of account with the formulas used for all indirect and overhead costs to be allocated to plant.


(d)  After the commission completes the review and audit of the licensee’s records, the commission will prepare a report that includes the findings and recommendations from the audit regarding the licensee’s request for inclusion of costs in the financial and continuous property records.  The commission will provide a copy of the report to the licensee, and make it available for public inspection.


(e)  Within 30 days after the commission provides the report to the licensee, the licensee may request a hydropower hearing under 3 AAC 46.150 regarding an item or issue in the report.  At a hearing held under this subsection, the licensee has the burden of proof to show that a cost is supported by the evidence in the record.


(f)  The licensee's financial and continuing property records for the project must conform to the costs approved by the commission.


(g)  The holder of a Type C or E license is exempt from this section.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 11.  Transfer, Surrender and Conversion of License and Lease of Project Property.

Section

800.  Transfer of license

805.  Application for lease of project property

810.  Contents of application to transfer a license or lease project property

815.  Completion of license transfer or lease

820.  Conditions for involuntary transfer of licensed project to new licensee

830.  Surrender of a license

840.  Conversion from FERC to state hydropower licensing

850.  Application for conversion of FERC license to state license

860.  Adjudication of application for conversion 

870.  Conversion of a FERC preliminary permit application to a state hydropower development permit application 

880.  Conversion of a FERC license application or application for an exemption to a state license application


3 AAC 46.800.  Transfer of license.  (a)  Except as provided in subsection (b), a hydropower license holder may transfer a license to another person by either jointly or severally filing an application to transfer the license and obtaining approval from the commission.


(b)  A license holder of a Type C or E license may transfer a license after the licensee provides written notice to the commission of a proposed transfer of the license that includes



(1)  the identity of the proposed transferee; and



(2)  verification that the proposed transferee accepts the terms, standards and conditions of the license.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.805.  Application for lease of project property.  A person may lease all or part of project property covered by an existing license that grants the licensee the right to occupy, possess, or use the project property for the purpose of generating, transmitting, or distributing power by jointly or severally filing an application to lease the project property and obtaining approval from the commission.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.810.  Contents of application to transfer a license or lease project property.  A person who applies to have a license transferred to that person or to lease project property from a licensee must be qualified to hold a license and to operate the hydropower project under the existing license requirements or to lease project property, and file the following:



(1)  a full description of the applicant’s qualifications;



(2)  verification by the licensee that:



(A)  the licensee agrees to the transfer or lease;



(B)  the licensee has authority to lease the property;



(C)  the licensee has paid any costs due to the commission;




(D)  the licensee has complied with the terms and conditions of the license  and has discharged all of the liabilities and obligations under the license; and

(3)  the information required under 3 AAC 46.050.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.815.  Completion of license transfer or lease.  (a)  After the commission approves a license transfer or lease, the transfer or lease is not effective until the parties complete all conditions imposed for the transfer or lease, including transfer of title to all property interests of the project under the license.


(b)  Within 30 days after a license transfer or lease is approved, the transferee shall file with the commission:



(1)  a verified acknowledgment of acceptance of the transfer or lease and all terms and conditions



(2)  a verified copy of the recorded deed of conveyance or other instruments that transfers the property under license to the transferee; and



(3)  verification that the transferor has delivered all records relating to the original project and any approved modifications.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.820.  Conditions for involuntary transfer of licensed project to new licensee.  (a)  After notice and an opportunity to be heard, the commission may order the involuntary transfer of a license and licensed hydropower project to a new licensee for a violation of a license or abandonment of a project.


(b)  Before taking possession, the new licensee shall be obligated to pay the existing licensee:



(1)  the net investment of the existing licensee in the project or projects taken, not to exceed the fair value of the property taken; and



(2)  any reasonable damages caused by the severance of project property of the licensee not taken.


(c)  Before taking possession and with the approval of the commission, the new licensee shall assume all contracts entered into by the licensee.


(d)  After notice and opportunity for hearing, the commission will determine the new licensee’s net investment in the project taken and any amount of severance damages under the following conditions:



(1)  the net investment will not include or be affected by the value of:



(A)  any land, rights-of-way, or other project property of the United States;



(B)  the license; or



(C)  good will, going value, or prospective revenues;



(2)  the net investment water rights, rights-of-way, land, or interest in lands will not exceed the actual, reasonable cost at the time of acquisition by the licensee.


(e)  Nothing in this section shall affect the right of the United States, the state, or a local government to take over, maintain, and operate any licensed hydropower project at any time under eminent domain proceedings.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.830.  Surrender of a license.  (a)  To voluntarily surrender a license, a licensee shall file an application to surrender with the commission.  The application must include the following:



(1)  a copy of either an approval or a letter of non-objection from the Department of Natural Resources, Division of Mining, Land, and Water, Dam Safety and Construction Unit on the proposal under 11 AAC 93.172;



(2)  if the project includes any federal or state land, proof that a copy of the application has been filed with all applicable federal and state land and resource management agencies; and



(3)  if occupancy of any federal or state land has been permitted by a federal or state agency, the licensee must notify that agency of the application to surrender and the steps that will be taken to restore the affected land.


(b)  If construction of the hydropower project has begun, the licensee also shall include:



(1)  a complete hydropower coordination questionnaire;



(2)  recommendations of any federal or state fish and wildlife agency on the surrender and restoration; and



(3)  plans to dispose of and restore the project works and lands.


(c)  The commission will accept the surrender of the license only after the licensee complies with all requirements ordered by the commission and imposed by the Alaska Department of Natural Resources, Alaska Department of Fish and Game, the United States Fish and Wildlife Service, the National Oceanic and Atmospheric Administration, the National Marine Fisheries Service, or any other federal or state land management agency.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.840.  Conversion from FERC to state hydropower licensing.  (a)  An applicant may convert a hydropower project from federal licensing to state licensing if the hydropower project would be a “qualifying project works” as defined under AS 42.45.350(c), except that before November 9, 2000, the hydropower project was licensed or exempted from licensing by FERC, or was subject to a pending preliminary permit, a license application, or an application for an exemption from licensing accepted by FERC.


(b)  An applicant shall follow 3 AAC 46.850 ‑ 3 AAC 46.860 to convert an existing FERC license or exemption from license into a state license.


(c)  An applicant shall follow 3 AAC 46.870 to convert a pending FERC preliminary permit application to a state hydropower development permit application.


(d)  An applicant shall follow 3 AAC 46.880 to convert a pending FERC license application, or application for an exemption from state license application.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.850.  Application for conversion of FERC license to state license.  (a)  An applicant may convert a FERC license to a state license by submitting an application to the commission.


(b)  An application for conversion must contain:



(1)  the information required under 3 AAC 46.050;



(2)  a copy of the FERC license, including any restrictions or condition imposed by FERC;



(3)  a statement that the project is in compliance with the terms and conditions of the FERC license;



(4)  a statement that there are no outstanding fees, penalties, or charges owed to FERC;



(5)  a copy of the notice sent to FERC that the licensee is electing to convert to a state license;



(6)  proof that the applicant has acquired sufficient title in the project land to enable the licensee to construct, operate, and maintain the project under a state hydropower license;



(7)  if the project includes land of the United States,  a written statement from the land managing agency approving the conversion of the FERC license to a state license with any license condition the secretary of the federal land managing agency requires under AS 42.45.350(e)(2).. (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.860.  Adjudication of application for conversion.  (a)  Within 60 days following receipt of the documentation described in 3 AAC 46.850, the hydropower coordinator will either:



(1)  request additional information from the applicant; or



(2)  issue a proposed decision under 3 AAC 46.140 approving or denying the application for license conversion, and attach any proposed converted license.


(b)  A converted license must include all license conditions a secretary of a federal land managing agency requires under 3 AAC 46.850.


(c)  Until the commission approves the conversion from a FERC license to a state license, the FERC license remains in effect.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.870.  Conversion of a FERC preliminary permit application to a state hydropower development permit application.  (a)  An applicant may convert a FERC preliminary permit application to a state hydropower development permit application by filing



(1)  a certified copy of a notice of withdrawal of the FERC application with written confirmation from FERC that the application has been withdrawn; and



(2)  the documents required under 3 AAC 46.210 for a hydropower permit application.


(b)  For purposes of establishing the application date for adjudicating between competing applications under 3 AAC 46.230, the date of filing of an application with the commission will be the date that the preliminary permit application was accepted for filing by FERC.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.880.  Conversion of a FERC license application or application for an exemption to a state license application.  An applicant may convert a FERC license or exemption application to a state license application by filing



(1)  a certified copy of a notice of withdrawal of the FERC application with written confirmation from FERC that the application has been withdrawn; and



(2)  the documents required for the specific license under this chapter. (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Article 12.  Miscellaneous Provisions.

Section

890.  Secured interest in license

900.  Application to demonstrate an innovative technology

910.  Security measures

920.  Definitions


3 AAC 46.890.  Secured Interest in License.  (a)  A licensee may not grant a secured interest in a hydropower license, project, or any project property without the prior approval of the commission.


(b)  A licensee may file an application to grant a secured interest in a hydropower license, hydropower project, or any hydropower project property.  The application must include a complete description of the proposed financing and security interest.  The application will be noticed to the public under 3 AAC 46.110.


(c)  The commission will impose reasonable terms and conditions related to the foreclosure of any secured interest granted in the hydropower license, project, or project property, including:



(1)  a requirement that the secured party dispose of the hydropower license, project, or project property in a manner that maintains the viability of the project, unless specifically authorized by the commission to foreclose in a different manner at the time of foreclosure;



(2)  a requirement that the secured party comply with 3 AAC 46.800 ‑ 3 AAC 46.815 to transfer the hydropower license, project, and project property to either the secured party or a purchaser at a foreclosure sale; and



(3)  a requirement that a foreclosure sale does not constitute an involuntary transfer under 3 AAC 46.820.


(d)  After the commission issues a decision on the application for granting a secured interest, the applicant may either provide written acceptance of the terms and conditions imposed, or request a hydropower hearing under 3 AAC 46.150.


(e)  A secured interest is only effective if approved by the commission and accepted by the applicant under (d) of this section.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.900.  Application to demonstrate an innovative technology.  (a)  The commission will approve an application to demonstrate an innovative technology if the



(1)  purpose of a demonstration is to



(A)  assure that the innovative technology protects the public interest and the environment under the standards of this chapter; and



(B)  allow the innovative technology to be field-tested in this state without obtaining a hydropower development permit or license during the demonstration period; and



(2)  the commission determines that the requirements of this section are met.


(b)  An application under this section must describe the innovative technology or device, and the proposed use and performance.  An application must include



(1)  the name of the innovative technology;



(2)  a list of the construction materials;



(3)  the proposed configuration;



(4)  performance claims made by the manufacturer;



(5)  the name, address, and telephone number of the reviewing officer in any state or country that has approved the technology or device;



(6)  quality assurance information, including



(A)  the name of the person responsible for overseeing the demonstration project;



(B)  a plan for monitoring environmental impacts that was created in conjunction with Alaska Department of Natural Resources, Alaska Department of Environmental Conservation, Alaska Department of Fish and Game, the United States Fish and Wildlife Service, the National Oceanic and Atmospheric Administration, the National Marine Fisheries Service, the United States Forest Service, and federal and state land managing agencies; and



(C)  the operational requirements for the innovative technology and its ease of use;



(7)  the information, exhibits and reports required under:



(A)  3 AAC 46.050;



(B)  license “Exhibit A” under 3 AAC 46.700(b);



(C)  license “Exhibit B” under 3 AAC 46.710; and



(D)  license “Exhibit C” under 3 AAC 46.720;



(8)  the name and mailing address of each person known to the applicant who has or intends to obtain any proprietary right necessary to construct, operate, or maintain the project;



(9)  a timeline that includes:



(A)  the estimated number of months to the start of project construction following issuance of the license; and



(B)  the estimated number of months required to complete construction of the project following issuance of the license;



(10)  identification of



(A)  all key management personnel of the applicant;



(B)  all entities applicant will associate with to develop, construct, operate or maintain the proposed hydropower project;



(11)  information on how a utility’s customers will be notified of the proposed and ongoing project;



(12)  a report on how the planned use of the innovative technology will comply with AS 42.45.350 and assist the utility and the state in protecting other beneficial uses, including irrigation, flood control, water supply, navigation; 



(13)  objective and verifiable data to support performance claims, including third-party certifications, data from independent third parties, study data, the manufacturer's test data, and approvals from other countries; and



(14)  an affidavit that the information contained in the application is true and correct.


(c)  The commission will evaluate an application submitted under this section to assess compliance with this chapter and the suitability of the innovative technology for use.  The commission will base its denial or approval upon an evaluation of



(1)  the potential risk to the public interest and the environment;



(2)  the methods used to determine the potential risk to the public interest and the environment in case of abnormal operation, or catastrophic failure;



(3)  whether the device met performance claims and monitoring requirements during the field test;



(4)  conditions particular to this state and known or suspected to limit the effectiveness of technology including permafrost and freezing; and



(5)  the history of the technology in this state, and other states or countries.


(d)  Based on a review of the innovative technology’s performance, its suitability for use in this state, and the results of any field demonstration performed under this section, the commission will approve or deny the application for use of an innovative technology.  Approval by the commission constitutes



(1)  approval of a generic technology, not an endorsement or approval of a specific commercial product;



(2)  site-specific approval of the innovative technology for a pilot test; and



(3)  approval for the proposed project only.


(e)  The commission approval of innovative technology expires after five years.  At the expiration of the commission’s innovative technology approval, an applicant may file an application for either a hydropower development permit or a license.


(f)  An application for innovative technology will be subject to a completeness review under 3 AAC 46.100 and public notice under 3 AAC 46.110.  (Eff. ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


3 AAC 46.910.  Security measures.  (a)  All hydropower projects licensed by the commission are subject to the security measures required by the FERC Security Program for Hydropower Project Revision I, dated November 15, 2002, and adopted by reference, for the security classification of the licensed facility.


(b)  For a hydropower facility that has been determined to be a Security Group 1 facility, the licensee must develop a:



(1)  security assessment;



(2)  vulnerability assessment;



(3)  security plan; and



(4)  plan to integrate the items found in this paragraph into the Emergency Action Plan if required under 11 AAC 93.


(b)  For a hydropower facility that has been determined to be a Security Group 2 facility, the licensee must develop a:



(1)  security assessment;



(2)  security plan; and



(3)  plan to integrate the items found in this paragraph into the Emergency Action Plan if required under 11 AAC 93.


(c)  For a hydropower facility that has been determined to be a Security Group 3 facility, the licensee is not required develop any additional information under this section.  (Eff. ____/____/____, Register

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350


Editor’s note:  The FERC Security Program for Hydropower Projects Revision I, dated November 15, 2002, adopted by reference in 3 AAC 46.910 may be obtained from the Regulatory Commission of Alaska, 701 West 8th Avenue, Suite 300, Anchorage, Alaska 99501-3469.


3 AAC 46.920.  Definitions.  Unless the context indicates otherwise, in this chapter:



(1)  “Alaska Native” means, in reference to a proposal to apply for a license for a hydropower project, an Alaska Native Tribe that is recognized by treaty with the United States, by federal statute, or by the U.S. Department of the Interior in its periodic listing of tribal governments in the Federal Register in accordance with 25 C.F.R. Section 83.6(b);



(2)  “ANCSA” means the Alaska Native Claims Settlement Act, 43 U.S.C. 1601 ‑ 1629h;



(3)  “ANCSA lands” means lands granted to an Alaska Native village or regional corporation under ANCSA;



(4)  “ANCSA village or regional corporation” means an Alaska Native corporation created under ANCSA;



(5)  “commission” means the Regulatory Commission of Alaska;



(6)  “conduit” means a tunnel, canal, pipeline, aqueduct, flume, ditch, or similar man-made water conveyance that is operated for the distribution of water for agricultural, municipal, or industrial consumption and not primarily for the generation of electricity; the term “not primarily for the generation of electricity” includes a conduit:



(A)  built for the distribution of water for agricultural, municipal, or industrial consumption and operated for that purpose; and



(B)  to which a hydropower facility has been or is proposed to be added;



(7)  “conduit hydropower project” means an existing or proposed hydroelectric facility



(A)  that is constructed, operated, or maintained for the generation of electric power, and includes all structures, fixtures, equipment, and lands used and useful in the operation or maintenance of the hydroelectric facility, but excludes the conduit on which the hydroelectric facility is located or the transmission lines associated with the hydroelectric facility; and



(B)  that does not rely upon construction of a dam that will create any portion of the hydrostatic head the facility uses for power generation unless the construction would occur for agricultural, municipal, or industrial consumptive purposes even if hydroelectric generating facilities were not installed;



(8)  “dam” means any structure for impounding water, including any diversion structure that is designed to obstruct all or substantially all of the flow of a natural body of water;



(9)  “existing dam” means any dam that has already been constructed and that does not require any construction or enlargement of impoundment structures, other than repairs or reconstruction, in connection with the installation of any small hydropower project;



(10)  “federal lands” means any lands to which the United States holds fee title;



(11)  “FERC” means the Federal Energy Regulatory Commission;



(12)  “fish and wildlife agencies” means the State of Alaska Department of Fish and Game and Department of Natural Resources, the United States Fish and Wildlife Service and the National Marine Fisheries Service agency in charge of administrative management over fish and wildlife resources;



(13)  “hydropower coordinator” means the administrative law judge appointed by the commission to a hydropower docket;



(14)  “hydropower project” means a facility that would utilize for the generation of electricity a natural water feature, such as a natural lake, tidal power, waterfall, the gradient of a natural stream, a dam, or impoundment;



(15)  “impoundment” means any body of water that an existing dam confines;



(16)  “MW” means megawatts;



(17)  “non-governmental organization” means a private voluntary organization accorded tax exempt status under section 501(c)(3) of the Internal Revenue Code, and an organization engaged in voluntary charitable assistance activities that receives funding from private sources, including accredited degree-granting institutes of education, private foundations and research institutions;



(18)  “record” except as used in “of record” means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form;



(19)  “resource agency” means a state or federal agency exercising administration over the areas of flood control, navigation, irrigation, land management, recreation, fish and wildlife, water resource management, water rights, water quality, cultural or other relevant resources of the state where a project is or will be located;



(21)  “security assessment” means an evaluation of the on-site security system of a hydropower project or facility and determination of any measure that needs to be taken to improve security, including installation of fences, gates, cameras, increased guards;



(22)  “Security Group 1 facility” means a hydropower facility, from the state’s list of hazard potential facilities at 11 AAC 93.157, that after consultation with the commission, Alaska Department of Natural Resources, Dam Safety, and FERC, requires the highest level of security to protect the facility from potential threats of harm;



(23)  “Security Group 2 facility” means a hydropower facility that has been determined to be either a Class I (High) or Class II (Significant) hazard potential facility under 11 AAC 93.157 by the Alaska Department of Natural Resources, Dam Safety and is not classified as a Security Group 1 facility;



(24)  “Security Group 3 facility” means a hydropower facility that has been determined to be a Class III (Low) hazard potential facility under 11 AAC 93.157 by the Alaska Department of Natural Resources, Dam Safety and is not classified as a Security Group 1 or 2 facility;



(25)  “security plan” means a document that characterizes the response to security concerns at a licensed project or facility;



(26)  “vulnerability assessment” means an in-depth analysis of the susceptibility of a hydropower facility to attack that identifies the "weak points" at a facility, assesses the potential threat, identifies and evaluates the consequences of an attack and the effectiveness of the security measures in place to prevent undesired events by adversary types.  (Eff. ____/____/____, Register _____)

Authority:
AS 42.05.141

AS 42.05.151

AS 42.45.350

Proposed Changes 3 AAC 48:

3 AAC 48.020(f) is amended to read:


(f)  Correspondence signed by an individual staff member or commissioner does not state an official determination by the commission unless the signature is preceded by the recital "By Direction of the Commission."  The presence of this recital constitutes presumptive evidence that the signatory has been delegated specific authority to state the commission's official action in the particular matter.  Staff correspondence containing routine interpretations regarding a tariff, hydropower project, [TARRIFFS,] accounting, or any other matter under a general delegation of authority will not contain the above recital but will, instead, state that the staff interpretation is subject to direct appeal to the commission by application, petition, or motion. 

3 AAC 48.020(h)(5) is amended to read:



(5)  during a scheduled meeting between commissioners or commission staff members and a regulated entity to discuss utility, [AND] pipeline, or hydropower projects, industry trends, technology, and developments, if those persons do not discuss an issue in a pending adjudicatory proceeding; within two business days after that meeting, a commissioner or commission staff member involved in the communication shall submit, by electronic mail or in writing to the commission staff member who supervises the commission’s records and filings section, a statement that includes the following information:

3 AAC 48.020 is amended by adding a new subsection to read:


(n)  Correspondence with the commission regarding a hydropower project must be addressed to the hydropower coordinator at the commission’s principal office.  (Eff.  1/13/73, Register 44; am 6/29/84, Register 90; am 4/24/2004, Register 170; am ___/___/___, Register ___)

Authority: 
AS 42.05.141

AS 42.06.140

AS 42.45.350


AS 42.05.151

3 AAC 48.040(b) is amended by adding a new paragraph to read:



(12) records that are exempt from the public records act under AS 40.25.120.

(Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am 7/12/92, Register 123; am 3/21/2003, Register 165; am ____/____/____, Register ____)

Authority:
AS 40.25.110

AS 42.05.151

AS 42.06.445



AS 40.25.120

AS 42.05.671

AS 42.45.350


AS 42.05.141

AS 42.06.140


3 AAC 48.050(a) is amended to read:


(a)  The facilities and records of a public utility, [OR] pipeline carrier, or hydropower project are not available to the public for inspection, copying or any purpose, other than to furnish a service or commodity, except



(1)  as otherwise provided by statute or by an applicable rule, regulation, or general order of the commission;



(2)  by specific order of the commission;



(3)  with the prior voluntary consent of the utility, [OR] pipeline carrier, or hydropower project; and



(4)  upon enforcement of a subpoena duces tecum or other legal process.

3 AAC 48.050(b) is amended to read:


 (b)  A member of the commission advisory staff and any agent, consultant, or other authorized representative of the commission must, upon presentation of authentic credentials issued by the commission, be allowed access to the premises of any utility, [OR] pipeline carrier, or hydropower project during its regular business hours to investigate, inspect, examine, evaluate, or analyze its rates, services, facilities, accounts, books, records, contracts, and operating practices, to make copies of any record, account, contract, or other document or paper of the utility, [OR] pipeline carrier, or hydropower project, or to implement, in any other way, any jurisdictional function of the commission.

3 AAC 48.050(c) is amended to read:


(c)  If office and desk space is required to perform any function listed in (b) or (o) of this section, the utility, [OR] pipeline carrier, or hydropower project shall provide it at a conveniently located place that is reasonably comfortable, adequately lighted, and otherwise suitable.  If the utility, [OR] pipeline carrier, or hydropower project does not have satisfactory office and desk space in its own quarters, it shall make other suitable arrangements, including, if ordered by the commission, direct payment by the utility, [OR] pipeline carrier, or hydropower project of rental or lease charges for office and desk space selected by the commission.

3 AAC 48.050(d) is amended to read:


(d)  A public utility, [PUBLIC UTILITIES AND] pipeline carrier, and hydropower project [CARRIERS] shall, in every way possible within reason, assist the commission's advisory staff, the public advocacy section, and their agents, consultants, and representatives in the performance of any function listed in (b) or (o) of this section.

3 AAC 48.050(e) is amended to read:


(e)  An action or responsibility applicable to a public utility, [UTILITIES AND] pipeline carrier, [CARRIERS] and hydropower project under (b), (c), (d), or (o) of this section is also applicable to the affiliated interests of a public utility, [UTILITIES AND] pipeline carrier, [CARRIERS] and hydropower project, but only to the extent required to obtain, copy, examine, and analyze any contract, record, account, document, income tax return, report, or paper directly or indirectly relating to a written or unwritten contract or arrangement between a utility, [OR] pipeline carrier or hydropower project and its affiliated interests.

3 AAC 48.050(f) is amended to read:


(f)  Each jurisdictional utility, [OR] pipeline carrier, or hydropower project that  [WHICH] does not keep, in one or more offices located in Alaska, all of its books, accounts, records, and papers relating to its utility or pipeline operations in Alaska shall make application to the commission for an order authorizing it to keep all or part of them elsewhere.  That application must



(1)  with reasonable particularity, list and describe the records of its Alaskan utility, [OR] pipeline, or hydropower operations that are kept at each specifically described location in Alaska;



(2)  with reasonable particularity, list and describe the records of its Alaskan utility, [OR] pipeline, or hydropower operations that are kept at each specifically described location in places other than within Alaska;



(3)  specifically request permission to continue keeping either all or part of the records described in (2) of this subsection at the places where they are located, or at other specifically described places, outside Alaska; and



(4)  set out, in complete detail, the grounds for a request made under (3) of this subsection;



(5)  repealed 6/29/84.

3 AAC 48.050(h) is amended to read:


(h)  If a utility, [OR] pipeline carrier, or hydropower project has a contract or arrangement with an affiliated interest which keeps accounts, records, or other supporting information pertaining to those documents outside of Alaska, the utility, [OR] pipeline carrier, or hydropower project shall notify the commission of the identity, content, and location of the documents.  If a change occurs in the identity, content, or location of the documents, the utility, [OR] pipeline carrier, or hydropower project shall notify the commission within 30 days after the date of the change.

3 AAC 48.050(i) is amended to read:


(i)  If the commission authorizes, or requires, a utility, [OR] pipeline carrier, or hydropower project to keep any of its accounts, records, and supporting information outside the State of Alaska, the utility, [OR] pipeline carrier, or hydropower project may not deviate from the terms of the commission's order

. . .
3 AAC 48.050(j) is amended to read:


(j)  If a utility, [OR] pipeline carrier, or hydropower project or its affiliated interest elects to pay the expenses of sending commission personnel to any out-of-state place where its records are kept, the utility, [OR] pipeline carrier, or hydropower project shall provide transportation and, within 30 days after billing, reimburse the commission for the expenses incurred by the commission in sending personnel to examine the utility's, [OR] pipeline carrier's, or hydropower project’s or its affiliated interest's books and records at the place where they are kept.  The expenses subject to reimbursement will be documented and will fully comply with applicable state regulations.  The chair [CHAIRMAN] of the commission will approve the expenses before submitting the bill to the utility, [OR] pipeline carrier, or hydropower project for payment.

3 AAC 48.050(o) is amended to read:


(o)  The public advocacy section must be provided the same access as the commission and the commission's advisory staff as provided in (b) of this section, if the



(1)  chair of the commission, acting under AS 42.04.070(c), directs the public advocacy section to participate as a party in the investigation of a utility, [OR] pipeline carrier, or hydropower project; or



(2)  commission directs that access be provided.  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; 7/12/92, Register 123; am 3/21/03, Register 165; am ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.501

AS 42.06.440



AS 42.05.151

AS 42.06.140

AS 42.45.350


AS 42.05.491

AS 42.06.430

3 AAC 48.060(b) is amended to read:


(b)  A separate series of docket numbers will be used for each calendar year.  Each series will begin with a capital letter "U" for utility proceedings, "P" for pipeline proceedings, [OR] "R" for rulemaking proceedings, or “H” for hydropower proceedings, followed by a dash, the year designated by the last two numbers of the year, another dash, and then a number starting with the number "1" for the first formal proceeding and ending with the sequential number for the last proceeding docketed in a calendar year.  For the year 1982, for example, the first proceeding that is docketed will be assigned Docket No. U‑82‑1 if it is a utility proceeding, or P‑82‑1 if it is a pipeline proceeding and the last one, if there is a total of 75, would be in Docket No. U—82‑75 if it is a utility proceeding or P—82‑75 if it is a pipeline proceeding.

3 AAC 48.060(f) is amended to read:
 


(f)  Informal complaints will be kept in a separate file and will be numbered in the same general manner described in (b) of this section, except that the capital letter "C" will be used for utilities instead of the capital letter "U" and the capital letters "PC" will be used for pipeline carriers instead of the capital letter "P."  Hydropower informal complaints will be kept in a separate file and will be numbered in the same general manner described in (b) of this section, except that the capital letter “HC” will be used for hydropower instead of the capital letter "H."

3 AAC 48.060 is amended by adding a new subsection to read:


(j)  The commission will establish and maintain a separate set of files containing a copy of each issued hydropower permit or license, including any amendments.  Each series will begin with capital letters “HP” for hydropower permit or “HL” for the hydropower license, followed by a dash, the year designated by the last two numbers of the year, another dash, and then a number starting with the number "1" for the first issued permit or license.  For the year 2007, for example, the first licensed issued will assigned License No. HL‑07‑1.  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am 3/21/2003, Register 165; am ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.361

AS 42.06.400



AS 42.05.151

AS 42.06.140

AS 42.45.350


AS 42.05.201

3 AAC 48.070 is amended by adding new subsections to read:


(d)  The initial application by an applicant for a hydropower permit or license, a request for hydropower adjudicatory hearing, an application to amend, transfer, or convert a hydropower license, or a hydropower formal complaint or investigation will be docketed and considered in a formal proceeding.


(e)  If two or more applicants file competing applications for a hydropower development permit under 3 AAC 46.230, the original and any competing applications must each be opened as a separate formal proceeding, but will be consolidated for adjudication.  In a consolidated matter, only one application will be approved, and all other applications will be denied.  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am ____/____/____, Register ____)

Authority: 
AS 42.05.141

AS 42.05.271

AS 42.06.300



AS 42.05.151

AS 42.05.281

AS 42.06.300



AS 42.05.171

AS 42.06.140(a)
AS 42.06.340



AS 42.05.241

AS 42.06.260

AS 42.06.400



AS 42.05.261

AS 42.06.290

AS 42.45.350
3 AAC 48.090 is amended by adding new subsection to read:


(k)  Unless otherwise directed by the commission, an applicant shall submit, either in person or by mail, an original and one copy of an application for hydropower development permit or a hydropower license to the commission.  Upon determination by the hydropower coordinator that the application is complete under 3 AAC 46.100, the applicant will deliver, in person or by mail,



(1)  an original and 10 copies to the commission of the complete application; and



(2)  a 3.5-inch diskette or CD formatted in an IBM compatible form using MS Word or in Adobe Acrobat (.PDF) format and containing the text of the complete application that is labeled with the filer's name, project number, type of submittal, date of submission, and project name.  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am 8/6/92, Register 123; am 5/5/2000, Register 154; am ____/____/____, Register ____)

Authority:
AS 42.04.080

AS 42.05.151

AS 42.06.140



AS 42.05.141

AS 42.06.055

AS 42.45.350

3 AAC 48.100(a) is amended to read:


(a)  Pleadings filed with [BEFORE] the commission must [SHALL] be classified and designated as an application, complaint, cross-complaint, petition, protest, answer, reply, [OR] motion, or request for hydropower adjudicatory hearing.  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am 8/6/92, Register 123; am 4/24/2004, Register 170, am ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.451

AS 42.45.350


AS 42.05.151

AS 42.06.140

3 AAC 48.120(a) is amended to read:


(a)  If a customer or shipper has an informal complaint against a public utility or pipeline carrier, the complaint must be made first to the utility or carrier.  If the complainant is not satisfied with the disposition of the complaint, the complainant or the complainant’s authorized representative, may then file a complaint with the commission.  A utility or pipeline carrier shall assist a customer or shipper by giving notice on how to follow through on a complaint.  A person, local government, or federal or state agency may file an informal complaint against a permittee or licensee of a hydropower project by contacting the hydropower coordinator under 3 AAC 46.195.  An informal complaint to the commission need not be in any particular form and may be either written or oral.  The commission will [, IN ITS DISCRETION,] request written confirmation of an oral complaint.  A complaint must include, in as much detail as possible,

. . .

3 AAC 48.120(b) is amended to read:


(b)  It is advisable, but not mandatory, for an aggrieved party to submit a written complaint to the utility, [OR] pipeline carrier, or permittee or licensee of a hydropower project, and to retain a copy of all correspondence to document the facts, rather than to rely solely upon oral communications.  [IF A COMPLAINANT CHOOSES TO DOCUMENT THE COMPLAINT,]  The [THE] complainant may furnish the commission with a copy of the documentation [FOR WHATEVER VALUE IT MAY BE] if the complainant later files an informal complaint with the commission.

3 AAC 48.120(c) is amended to read:


(c)  The commission will try to resolve an informal complaint only if it appears that the complainant has [,IN FACT,] taken the complaint to the utility, [OR] pipeline carrier, or permittee or licensee of a hydropower project and



(1)  the utility, [OR] pipeline carrier or permittee or licensee of a hydropower project has not resolved [DISPOSED OF] the complaint within a reasonable time to the satisfaction of the complainant;



(2)  the complainant, or one authorized to speak on the complainant’s behalf, [SPECIFICALLY] requests the commission to take appropriate informal action to resolve the complaint; or



(3)  there is good cause to believe [A SUBSTANTIAL INDICATION THAT] the utility, [OR] pipeline carrier or permittee or licensee of a hydropower project has violated a law [, RULE,] or regulation administered by the commission, or that the utility or pipeline carrier has not complied with applicable provisions of its effective tariff, or a permittee or licensee of a hydropower project has not complied with applicable terms of its permit or license.  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am 5/5/2000, Register 154; am __/__/____, Register ____)

Authority:
AS 42.04.080

AS 42.05.151

AS 42.06.140



AS 42.05.141

AS 42.06.055

AS 42.45.350
3 AAC 48.130(a)(1) is amended to read:



(1)  be so drawn as to fully inform the respondent or respondents and the commission as to how applicable provisions of the utility’s or pipeline carrier’s effective tariff, or applicable provisions of a hydropower permit or license, or of the governing law[, RULES], regulations, or order of the commission have been, are being, or will be violated by the acts or omissions in question;

3 AAC 48.130(e) is amended to read:


(e)  If a complaint or protest is made concerning a utility, [OR] pipeline carrier or hydropower project both the utility, pipeline carrier or hydropower project and its receiver or trustee must be named as respondents [IN CASES INVOLVING THE UTILITY OR PIPELINE CARRIER].  (Eff. 1/13/73, Register 44; am 6/29/84, Register 90; am ____/____/____, Register ____)

Authority:
AS 42.04.080

AS 42.05.271

AS 42.06.140



AS 42.05.141

AS 42.05.271

AS 42.45.350


AS 42.05.151

AS 42.06.055

3 AAC 48.151(4) is amended by adding a new subparagraph to read:



(F)  in regard to hydropower disputes, the commission will hear



(i)  each requestor’s direct case in the order in which the requests were filed with the commission;



(ii)  each respondent’s direct case, including the hydropower

coordinator;



(iii)  each intervenor's direct case in the order in which the petitions for intervention were filed with the commission; and



(iv)  rebuttal by each requestor;  (Eff. 6/29/84, Register 90; am 3/21/2003, Register 165; am ____/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.06.140



AS 42.05.151 

AS 42.45.350

3 AAC 48.165(a) is amended to read:


(a)  The commission will[, IN ITS DISCRETION,] assign a proceeding under AS 42.06, [TO AN ADMINISTRATIVE LAW JUDGE OR HEARING OFFICER, OR A PROCEEDING UNDER] AS 42.05 or 3 AAC 46 to an [A] administrative law judge or hearing officer, for hearing and proposed decision.  The assignment will be made by order.  (Eff. 6/29/84, Register 90; am 5/5/2000, Register 154; am ____/____/____, Register ____)

Authority:
AS 42.04.050

AS 42.05.141

AS 42.06.140



AS 42.04.070 

AS 42.05.151

AS 42.45.350
 

AS 42.04.080

AS 42.06.055

3 AAC 48.277(a) is amended by adding two new paragraphs to read:



(33)  beginning with a hydropower licensee’s fiscal year immediately following the effective date of the license, a licensee with actual or projected annual operating revenues of $1,000,000 or more shall maintain records and accounts in accordance with the Uniform System of Accounts for “major” licensees prescribed by Part 101 of the Federal Energy Regulatory Commission regulations (18 C.F.R. Part 101) that were in effect on April 1, 2005;



(34)  beginning with a hydropower licensee’s fiscal year immediately following the effective date of the license, a licensee with actual or projected annual operating revenues less than $1,000,000 shall maintain records and accounts in accordance with the Uniform System of Accounts for “non-major” licensees prescribed by Part 101 of the Federal Energy Regulatory Commission regulations (18 C.F.R. Part 101) that were in effect on April 1, 2005;  (Eff. 6/29/84, Register 90; am 6/16/88, Register 106; am 5/20/99, Register 150; am 11/23/2003, Register 168; am ___/____/____, Register ____)

Authority:
AS 42.05.141

AS 42.05.401

AS 42.06.430



AS 42.05.151

AS 42.05.451

AS 42.06.620



AS 42.05.321

AS 42.05.691

AS 42.45.350


AS 42.05.361

AS 42.06.140

3 AAC 48.640(a)(8) is amended to read:



(8)  the discontinuance or abandonment of service under AS 42.05.261 or AS 42.06.290; [OR]

3 AAC 48.640(a)(9) is repealed:



(9)  repealed ____/____/____.

3 AAC  48.640(a) is amended by adding new paragraphs to read:



(9)  a permit, license, amendment or other matter relating to a hydropower project under AS 42.45.350; or



(10)  any other matter.  (Eff.1/13/73, Register 44; am 6/29/84, Register 90; am ____/____/____, Register ____)

Authority: 

AS 42.05.141

AS 42.05.321

AS 42.06.300




AS 42.05.151

AS 42.05.401

AS 42.06.305




AS 42.05.221

AS 42.05.491

AS 42.06.340




AS 42.05.231

AS 42.06.140(a)
AS 42.45.350



AS 42.05.261

AS 42.06.250




AS 42.05.281

AS 42.06.290

3 AAC 48.661 is repealed and readopted to read:


3 AAC 48.661.  Timelines for consideration of applications.  (a)  Except for intrastate interexchange carrier applications governed by 3 AAC 52.360(d), the commission will rule on an application for a new certificate of public convenience and necessity or a hydropower permit within six months after the filing of a complete application.


(b)  The commission will rule on an application to extend the service area authorized under an existing certificate of public convenience and necessity within six months after the filling of a complete application.


(c)  The commission will rule on an application for a hydropower license within nine months after the filling of a complete application.


(d)  The commission will rule on an application to transfer an existing certificate of public convenience and necessity, hydropower permit or hydropower license within six months after the filing of a complete application.


(e)  The commission will rule on an application to acquire a controlling interest in a certificated public utility, pipeline carrier or hydropower project within six months after the filing of a complete application.


(f)  The commission will rule on an application to change the name of the holder of an existing certificate of public convenience and necessity, hydropower permit or hydropower license within three months after the filing of a complete application.


(g)  The commission will determine if an application is complete within 15 business days after it is filed with the commission.  In this subsection, “business day” means a day other than Saturday, Sunday, or a state holiday.


(h)  The commission will extend the periods for action set out in subsections (a) – (g) for good cause.  The commission will set out findings on good cause in an order extending a deadline.  (Eff. 5/5/200, Register 154; am 5/18/2003, Register 166; am ____/____/____, Register ____)

Authority:
AS 42.04.080

AS 42.05.221

AS 42.06.055



AS 42.05.141

AS 42.05.241

AS 42.06.140



AS 42.05.151

AS 42.05.281

AS 42.45.350
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