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INTRODUCTION

The proposed regulations constitute phase two of the development of a regulatory program for certain water-power development projects.  In the first phase (Docket R-03-5), we proposed a regulatory program for water-power development projects that was viewed by some as too complex and lengthy. In this second phase, we streamlined regulations governing the approval process for qualifying water-development projects   In general, regulation articles and sections have been rearranged to make it easier to follow the licensing process.  Where appropriate, the existing Regulatory Commission of Alaska) ("RCA" or "the commission") procedural regulations are used and referenced.  A streamlined more efficient approach has been incorporated that provides adequate public notice and opportunity to comment prior to permitting and licensing approval.  The streamlined approach also protects due process rights of applicants and other entities.

These proposed regulations allow for the appointment of an administrative law judge to act as a Hydropower Coordinator for each docket.  Emphasis is on the permit application process to ensure a clear understanding of a proposed project and project requirements before a hydropower license is granted.  Provisions are made for alternative licenses:  Type C for conduit hydropower projects and Type E for exempted projects.

A Hydropower Coordinating Questionnaire is used to ensure that federal, state and local resource agencies have been contacted and applicable authorizations have been obtained.  Ultimate approval of a hydropower project is based on a “best interest finding” by the RCA that a project is in compliance with the requirements and goals of AS 42.45.350.

ARTICLE 1.  
Applicability of the Chapter and Appointment of a Hydropower 



Coordinator


The regulations are only effective after adoption by the RCA, filing with the Lieutenant Governor, and approval by the Federal Energy Regulatory Commission (FERC) that the regulations comply with the requirements of 16 U.S.C. 823(a).  

The commission will appoint an administrative law judge to act as the hydropower coordinator for each hydropower application, Commission staff will also be appointed to work with the hydropower coordinator as a team on the application docket.  The administrative law judge will have the authority to process dockets as under 3 AAC 48.165.

ARTICLE 2.
General Filing Requirements


Applications for hydropower permits, licenses, and related actions may be filed for projects that qualify under AS 42.45.350.  No work may begin on a proposed project until all necessary authorizations are obtained.


A person may petition the commission for a determination that a license is not required for a project that is outside of the commission’s jurisdiction.


The general application regulations requirements under 3 AAC 48 are followed and specific information about the project is mandated, including a hydropower coordination questionnaire.  Maps and drawings must meet specifications outlined in the regulations.  
ARTICLE 3.
General Processing Requirements


The hydropower coordinator will provide public notice of complete applications.  The standard public notice requirements are incorporated with specific reference to project descriptions.


Competing applications are only allowed for a hydropower development permit.  This is a major change from the previous regulations that allowed competing applications at the licensing stage.  


Intervention in hydropower dockets follows existing commission intervention procedures stated at 3 AAC 48.110.  

A hydropower coordinator’s proposed decision is reviewed under the existing regulations (3 AAC 48.165)  Protests of a hydropower coordinator’s proposed decision are allowed, with the possibility of a hydropower hearing.  Ultimately, the commission makes the final decisions in hydropower dockets.  Petitions for reconsideration may be filed under 3 AAC 48.105.

ARTICLE 4.
Enforcement and Complaints


The commission may institute an investigation to determine if a permit or license has been violated and may take all necessary enforcement steps, including revocation.  A person may file an informal or formal complaint against a hydropower permittee or licensee.  An investigation or complaint follows the existing commission regulations.

ARTICLE 5.
Hydropower Development Permit


A hydropower development permit is required before a license will be granted.  A pre-application document is no longer required.  Due to this change, extensive information and data must be filed with a permit application.  The commission will include terms and conditions on a permit to protect the environment, natural resources and property.  

The approval or denial of a hydropower development permit is a final administrative decision and may be appealed to the superior court.


After issuance of a permit, the hydropower coordinator will hold a meeting with the permittee and interveners in the docket to discuss a comprehensive study plan and federal and state permit authorizations and requirements.  A person, including a federal or state agency, must intervene in a hydropower docket to participate in this discussion and to take later action on the comprehensive study plan.


Provision is made for voluntary surrender of a permit.  A permit expires if a permittee does not file a complete application for a hydropower license during the term of the permit.

ARTICLE 6.
Comprehensive Study Plans


Comprehensive study plans are required for an original license or Type E license, and contain all proposed individual resources studies for the project.  A comprehensive study plan is extensive and necessary to determine if a proposed project complies with the requirements and goals of AS 42.45.350.

The hydropower coordinator will notice a complete comprehensive study plan to the public, and hold a hearing for the applicant and any intervening party to determine if the plan should be accepted, rejected or suspended for further investigation.  A proposed decision will be issued.


The commission will make the final decision on a plan, which is a final administrative decision that may be appealed to the superior court.


Progress reports on a comprehensive study plan must be filed in accordance with a Commission-approved schedule.  A party to a hydropower docket may request to amend an approved comprehensive study plan.  The commission will hold a hearing on any request for amendment.  A commission decision on an amendment request is a final administrative decision and may be appealed to the superior court.


An applicant shall prepare and file a final comprehensive study report by the date established in the plan and approved by the commission, or the commission may cancel a permit or deny an application for a license renewal.

ARTICLE 7.
Hydropower License Application


A person must have a hydropower license issued by the commission to develop, construct, and operate a new hydropower project.  The term of a license may not exceed 50 years and may be renewed.  Pre-requisites for a license include an approved permit, all scoping requirements for federal and state land use permit, and completion of all study plan requirements.


A holder of a license must file a notice of intent to renew a hydropower license.  A hearing will be held on a notice of intent to renew a license to determine whether a new comprehensive study plan is necessary.  An application for renewal must be filed two years before a license expires, and contain specific information.

A licensee must notify the commission if the licensee does not intend to renew a license. 


The commission will decide if an application for an original hydropower license or renewal is approved.  A decision on an original or renewal license application must be supported by a hydropower public interest finding and may include conditions to protect the public interest, the environment and purposes contained in AS 42.45.350.

ARTICLE 8.
Type C License


A Type C license may be issued for a conduit hydropower project that: uses the water power of an existing dam; is not an integral part of a dam; discharges the water into a conduit, directly into a point of agricultural, municipal or industrial consumption or natural water body with no net gain; and does not require construction of a dam, except for agricultural, municipal or industrial consumption purposes.


A Type C license has a perpetual term and expires if the licensed facility is amended or is no longer in use. An application for a Type C license must contain specific information about the project.  An application for a Type C license may be converted into a hydropower development permit application.

ARTICLE 9. 
Type E License


A person may apply for a Type E license, which exempts a project from any licensing requirement if the project will be built at an existing dam not subject to a federal or state hydropower project license or utilizes a natural water feature for head without construction of a dam.  After notice and an opportunity for hearing, the commission may issue a Type E license if the project meets the eligibility criteria and a comprehensive study plan or licensing requirement is not necessary to protect the public interest, the environment and the purposes of AS 42.45.350.
ARTICLE 10.
Exhibits, Reports, Terms, and Conditions


This article details the exhibits, reports, drawings and maps that are required for applications under the chapter.  The contents for economic and environmental reports are described.  The commission will impose fish and wildlife conditions based on recommendations received from federal and state agencies, the environmental report, and public comments.  Standard terms and conditions for permits and licenses are provided.


A licensee is required to notify the commission of security measures developed in compliance with the FERC Security Program for Hydropower Projects, and to keep detailed financial records of investments and expenditures.

ARTICLE 11.
Transfer, Surrender and Conversion of License and Lease of Project 


Property


Procedures are provided for transfer, surrender and conversion of a license and lease of project property.  

ARTICLE 12.
Miscellaneous Provisions


This article requires approval by the commission for any grant of a secured interest in a hydropower license, project or project property.  

The commission may approve an application to demonstrate an innovative technology, including hydrokinetics which is the generation of electric power from ocean waves, tides, currents, and free-flowing rivers.


Security measures are described.


Relevant definitions are provided.

PROPOSED CHANGES TO 3 AAC 48


In reviewing the regulations, a list of proposed changes to 3 AAC 48 was developed to incorporate the provisions of this new chapter.
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